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MINNESOTA LAW REVIEW

PROOF OF CRIME IN A CIVIL PROCEEDING*

By

LITTLETON GROOM t

many civil cases proof of a criminal act must be made either
to establish the plaintiff's case or as a defense thereto. Since
the courts have established different rules as to proof in civil and
criminal cases, the issue thus presents itself as to the amount of
proof required to establish the commission of the criminal act
involved in the civil case. Must its commission be established
beyond a reasonable doubt, or is it sufficient to establish it by a
preponderance of the evidence only? To state the matter somewhat differently, what is the duty of the trial court in instructing
the jury as to the sufficiency of the evidence in such a case? It is
the purpose of this survey to show how the courts have answered
the question, to examine the reason or reasons behind their
answers, and to set forth the law as it is today in the various
jurisdictions.
N

DISTINCTION BETWEEN CIVIL AND CRIMINAL CASES

Prior to the last decade of the 18th century, there was no
distinction between a civil action and a criminal prosecution as
to the amount of evidence necessary to persuade a jury' However, it had been the practice of judges from the time of Coke
to caution juries to be more certain in arriving at verdicts where
life was at stake, as against verdicts where property only was involved. Without entering into a discussion of the reasons for,
or the merits of, the distinction,2 or into the detail of its development since its establishment, it suffices to say that all Anglo-Amerlcan courts, with the possible exception of Georgia, 3 recognize it
as the duty of the trial court to instruct the jury that proof in
criminal cases must be beyond a reasonable doubt.
*This article was written under the direction of Professor Walter
F Dodd of Yale University School of Law.
-Strathcona Fellow, Yale University School of Law.
15 Wigmore, Evidence, 2d ed., sec. 2497; May, Some Rules of Evidence, 10 Am. L. Rev. 642, 656; cf. Thayer, Preliminary Treatise 551.

558-559.
2

May, Some Rules of Evidence, 10 Am. L. Rev. 642, 651-664;
Trickett, Preponderance of Evidence and Reasonable Doubt, 10 Dickinson L. Rev. 75.
3
Ga. Ann. Code, 1926 secs. 5730, 5731, 5 Wigmore, Evidence, 2d
ed., sec. 2497, n. 1.
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REASONS FOR APPLYING "REASONABLE DOUBT" RULE' TO
CIVIL CASES

With this distinction established, it is easy to see how lawyers,
in their zeal to win their cases, dragged the "reasonable doubt"
doctrine into civil proceedings in which crimes were in issue. The
trial judge was asked to charge the jury that the commission of
the crime must be proved beyond a reasonable doubt. He gave
the charge, or he refused to give it. In either event error was
claimed -and the case went up on appeal. It is apparent that the
upper court could go either way. And that is exactly what the
upper courts did. Some held proof beyond a reasonable doubt
was necessary, while others held a preponderance was sufficient.
What influenced the courts? Mbre specifically, what influenced
those courts which required proof beyond a reasonable doubt?
In England the answer seems to be that the courts were influenced
by a rule peculiar to English procedure. In America the answer
is twofold. one, the courts blindly followed English precedent;
and two, -when carrying the "two witness" rule, applied in proving
perjury in a prosecution for that offense, over into a civil action
in libel or slander based on perjury, 5 they failed to distinguish
between this "two witness" rule, under which two witnesses or
one witness and corroborating circumstances were required to
sustain a conviction for the crime of perjury, and the "reasonable
doubt" rule, and carried the latter over into these civil actions
also.0
In England, from early times,- under certain circumstances,

it was possible to try an accused for a crime without an indictment
or presentment." One of these circumstances obtained when a civil
4
1t should not be forgotten that the "Reasonable Doubt" Rule is
made up of two parts: (1) presumption of innocence, and (2) measure
of persuasion. 5 Wigmore, Evidence 2d ed., sec. 2511 and Thayer, Prelimarv Treatise 557-558 demonstrate this. It is the measure of persuasion
part of the rule with which we are concerned in this survey.
5
Since persuasion by a preponderance of the evidence is unanimously held not to depend upon the number of witnesses, it is inconsistent to apply the two witness rule to civil actions involving perjury.
However, the rule has usually been held to apply. 4 Wigmore, Evidence, 2d ed., sec. 2040 et. seq. discusses the rule n its various aspects'.
6This confounding of the two rules was pointed out by Sherwood,
J. in dissenting opinion in Polston v, See, (1873) 54 Mo. 291, 299;
cf. Offutt v. Earlywine, (1838) 4 Blackf. (Ind.) 460; Sloan v. Gil-rt, (1876) 12 Bush (Ky.) 51, 56.
"73 Holdsworth, A History of English Law, 3d ed., p. 610 gives,
as the earliest authority, a case found in a note in Fitzherbert's
Abridgement of the year 1303.
82 Hale, P C. chap. XX, 2 Hawkins, P C. 8th ed.. chap. XXV
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action 9 in which a crime was in issue resulted adversely to the
one against whom the crime was charged. 0 He could immediately
be tried without the intervention of a grand jury 11 This possibility
of prosecution without an indictment or presentment has been
ascribed by the American courts as the reason why the English
courts required proof beyond a reasonable doubt in civil cases
involving crimes. 12 It is not clear why such a possibility should
have operated to require more than a preponderance of evidence
in the civil cause. If, under the preponderance rule, there were
sec. 5 et. seq; 3 Holdsworth, History of English Law, 3d ed., pp.
607-613.
93 Holdsworth, History of English Law, 3d ed., p. 610, suggests
that the first actions, in which the procedure was applied, were actions
of trespass, from which it was extended to actions on the case.
10"If in a civil action de uxore rapta cum bon vin upon not guilty
pleaded, the defendant be convicted, this antiently served in nature of
an indictment of felony (13 Assiz 6. 18 E. III. 32.a. Stamf. P.C.F 94.b.).
So if upon a special verdict in trespass brought in the kings bench,
it be found, that the defendant took them feloniously, antiently this
served for an indictment. (31 E. I. Enditment 31.).
"So if in an action of slander for calling a man a thief the defendant justifies that he stole the goods, and issue thereon taken,
it be found for the defendant, if this be in the king's bench, and for a
felony in the same county where the court sits, or if it be before
justices or assize, who have also a commission of jail-delivery, he
shall be forthwith arraigned upon this verdict, as on an indictment,
and the reason is, because here is a verdict of twelve men in these
cases, and so the verdict, tho in a civil action, serves the king's suit
as an indictment, and is not contrary to the act of 25, 28 and 42 E. III,
which enacts that no man shall be put to answer, etc., but upon an
indictment or presentment." 2 Hale, P C., 151. There is a similar
statement in 2 Hawkins, P C., 8th ed., 291. See Johnson v. Browning, (1705) 6 Mod. 216; Prosser v. Rowe, 1826) 2 C. & P 421.
"LLord Kenyon, in Cook v. Field (1788) 3 Esp. 133, "Where a
defendant justifies words which amount to a charge of felony, and
proves his justification, the plaintiff may be put upon his trial by that
verdict, without the intervention of a grand jury." He cites no allthority, but clearly has in mind the rule as stated by Hale, Hawkins,
et als. Although made in reference to a slander action, this statement
of Kenyon's has been much quoted in the cases, both in actions in
slander or libel and in actions other than slander or libel.
"Downing v. Brown, (1877) 3 Colo. 571, 592. Abraham v. Baldwin, (1906) 52 Fla. 151, 163, 42 So. 591, 594; Atlanta Journal v. Mayson, (1893) 92 Ga. 640, 644. 18 S. E. 1010; Rost v. Noble, (1925) 316
Ill.357, 372, 147 N. E. 258, 264; Continental Insurance Co. v. Jachnichen, (1886) 110 Ind. 59, 62, 10 N. E. 636, 638. dissent of Olds, J.,
Fowler v. Wallace, (1891) 131 Ind. 347, 357 31 N. E. 53, 56; Sloan v.
Gilbert, (1876) 12 Bush (Ky.) 51, 53; Ellis v. Buzzell, (1872) 60. Me.
209, 213; dissent of Sherwood, J., Polston v. See, (1873) 54 Mo. 291,
298; Edwards v. Geo. Knapp & Co., (1888) 97 Mo. 432, 436, 10 S. W
54, 56; People v. Briggs, (1888) 47 Hun (N.Y.) 266, 268; Lyon v.
Fleahman, (1877) 34 Ohio St. 151, 155. Newell, Slander and Libel,
4th ed., sec. 698. No English case was found which ascribed this
procedural rule as the reason for applying "reasonable doubt" in civil
cases.
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evidence on the issue of crime sufficient to turn the case against
the one charged with the crime, it is quite likely that this same
evidence, or even a lesser amount, if presented to the grand jury,
would have been sufficient to result in the returning of a true bill.
It has never been Tequired that the grand jury be persuaded beyond
a reasonable doubt before returning an indictment. The jury
in the civil action has in effect performed the function of the
grand jury. Nor is it clear how this possibility of a prosecution
after a verdict in a civil case operated to violate the accused's
statutory right,' 3 not to be tried without an indictment, in any
save a technical sense. At common law, the, purposes of an indictment' 4 were. (1) to give notice to the accused in order that
he might prepare his defense, (2) to enable the accused to plead
as a defense his former conviction, or acquittal, in case he were
again prosecuted for the same offense, (3) to give the court an
opportunity to decide the issues of pleading without hearing evidence, and the accused an opportunity to elect as to how he should
present his defense-whether by motion to quash, by demurrer, or
by plea. Except for the technical elements in (2) and (3), no
prejudice to the accused's rights are apparent in the English
procedure. Upon trial of the accused, either with or without
an indictment, the ameliorating influence df the "reasonable doubt"
rule would assert itsell. The lack of grand jury action would
in no wise affect the measure of proof required on the trial. As
a reason for requiring proof beyond a reasonable doubt in the
English cases, or in any other, it seems unsubstantial. Probably
all that can be said in support of the reasoning is that "penal consequences might in some sort be said to follow the verdict in a
civil case.' 5 Granting, however, that this procedural rule was
the reason, and that it was a valid reason, for requiring persuasion
"in England the right was statutory and largely confined to
felonies. 2 Hale, P. C. 151, Holdsworth, History of English Law,
3d ed., pp. 607-13. The grand jury was suspended during the
World War; and there is great agitation to abolish it today. In
America the older states guaranteed the right either in their con-

stitutions or by court interpretation of constitutions. Many states
still have such constitutional guarantees. For present state requirements as to indictments, see Keedy, The Drafting of a Code of Criminal Procedure, 15 Am. Bar Ass'n J1. 7 For effect of 14th amendment
on changes in criminal procedure, see Hurtado v. California, (1883)
110 U. S. 516, 4 Sup. Ct. 111, 28 L. Ed. 232. Cf. Ex parte Barn, (1886)
121 U. S.1, 7 Sup. Ct. 781, 30 L. Ed. 849.
241 Bishop, Criminal Procedure, 2nd ed., sec.
110; United States
v. Cruikshank, (1876) 92 U. S.542, 558, 23 L. E. 588; cf. Williard.
The Seventeenth Century Indictment. 24 Harv. L. Rev. 290.
"5Ellis v. Buzzell, (1872) 60 Me. 209, 213.
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beyond a reasonable doubt on the issue of crime in civil cases in
England, nevertheless, it would have no application in American
jurisdictions, and its inapplicability has been pointed out by a
number of courts. 16 Not being applicable, those courts which
followed English precedent did so blindly
Two 19th century English authorities on Evidence, Fitzjames
Stephen and Pitt Taylor, are frequently cited as upholding the
doctrine that criminal charges arising in civil proceedings must
be proved beyond a reasonable doubt. Stephen, in the section
on Presumption of Innocence, in his Digest,I7 very succinctly states
his conception of the law
"If the commission of a crime is directly in issue in any
action, criminal or civil, it must be proved beyond a reasonable
doubt. The burden of proving that any person has been guilty
of a crime or wrongful act is on the person who asserts it,
whether the commission of such act is or is not directly in issue
in the action."
His work, a digest, gives no reasons in support of the statements."8
Taylor, in his treatise, is more elaborate. Like Stephen's,
his advocacy of the doctrine is to be found in the section devoted
to a discu.ion of the presumption of innocence. He supports
his views thus .19
"The right which every man has to his character, the value
of that character to himself and his family, and the evil consequences that would result to society if charges of guilt were
lightly entertained, or readily established in courts of justice these are the real considerations which have led to the adoption
of the rule that all imputations of crime must be strictly proved.
The rule, then, is recognized alike by all tribunals, whether civil
or criminal, and is equally effective in all proceedings, whether
the question of guilt be directly or incidentally raised."
Although this was said in reference to "presumption of innocence," which constitutes the first part of the "reasonable doubt"
rule, it seems clear that the learned author had in mind "measure
20
of persuasion," which constitutes the second part of the rule.
It is well known that the "measure of persuasion" part of the
rule was introduced into the law for the purpose of ameliorating
6
GCases cited supra note 12.
17 Stephen, Digest of the Law of Evidence, art. 94.
IsSee comment of Thayer on Stephen's art. 94 in his Preliminary
Treatise pp. 557-558.
191 Taylor, Evidence, 11th ed., sec. 112.
20See note 4, supra.
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the rigors of the criminal code, in the days when death was the
punishment for nearly all crimes. It was introduced in favor
of life. That it resulted in protecting character to a certain degree
in criminal cases was merely incidental. Had the protection of
character been one of its purposes, and had the fulfillment of that
purpose required that the rule be applied in civil proceedings involving charges or imputations of crime, as Mr. Taylor would
have us believe, then, surely the rule would have been extended
to most, if -not all, civil actions, for the outcome of nearly every
civil action can be shown to impinge upon the good character of
one or both litigants. What could be more damaging to reputation than the proof 'of a charge of unchastity, illegitimacy, criminal conversation, contagious disease, insolvency, use of intoxicating
liquors to excess, exercise of undue influence, and the like? Yet,
in breach of promise cases in which chastity becomes an issue,
proof beyond a reasonable doubt has never been required. The
same is true of actions for criminal conversation, slander or libel
proceedings charging disease, venereal or other kind, voluntary
or involuntary bankruptcy proceedings, or other proceedings affecting credit. Even in civil actions in which the question of legitimacy may have been raised-actions in which it would seem that
the "reasonable doubt" rule ought to have been applied, if it
should have been applied in any civil case-, the English courts
in 1848, when Taylor, published the first edition of his treatise,
did not require proof beyond a reasonable doubt to rebut the
presumption of legitimacy or to prove illegitimacy.2oThe courts are against Mr. Taylor. They are almost unanimous in their refusal to apply the "reasonable doubt" rule to
civil cases. This unanimity does not mean that his idea is without
merit.2' It means only that its merit is not of sufficient weight
for this particular purpose-the extension of the "reasonable
doubt" rule to civil cases. It may be that the explanation for this
rejection by the courts of Taylor's argument is to be found in a
conflict of policies, a conflict between the policy favoring the
protection of reputation and the policy favoring the restriction of
the "reasonable doubt" rule to criminal cases. Since the introduction of the rule into the law, conditions have changed. The
criminal code has been reformed. The death penalty is inflicted
20aSee Wigmore, Evidence, 2d ed., sec. 2527; note, 33 Harv. L.
Rev.2 306.
'As a reason for allowing the admission of character e'idence in
certain civil cases, Judge Taylor's argument has considerable merit.
See 1 Wigmore, Evidence, 2d ed., sec. 64 for a discussion of this.
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for major crimes only, and in some jurisdictions has been abo!ished. The "reasonable doubt" rule is criticized as being meaningless, obstructive and obsolescent. 22 The considerations in favor
of its restriction outweigh those favoring its extension, even when
presented under the guise of protecting character.
THE

BEGINNING

OF THE DOCTRINE

IN ENGLAND

The first English case involving the application of the
"reasonable doubt" rule in a civil cause, was that of Thurtell v.
Beaumont,2- decided November 10, 1823 by the Court of Common
Pleas. There, in an action on a fire insurance policy, the.defense
being arson, the trial judge, Park, J., instructed the jury "that
before they gave a verdict against the plaintiff, it was their duty
to be satisfied that the crime of wilfully setting fire to the
premises was as clearly brought home to him in this action, as
would warrant their finding him guilty of the offense, if he had
been tried before them on a criminal charge." It was held that
the direction was correct. The next case, Chlmers v. ShackCll,24
decided at Nisi Prius in 1834, was an action in libel for charging
forgery Without citing the Thurtell Case, the court reached a
similar conclusion, and used language substantially the same as
that used by Park, J. The third presentation of the question was
also in a Nisi Prius case, Wilmett ,v Harmer,2" decided in 1839.
The action was slander for charging bigamy The holding was
the same as in the two prior cases, neither of which was cited as
authority There is a note 26 to this Wilmett Case which refers to
the procedure of trial without an indictment on a criminal charge
following a verdict in a civil case. It has been seen that the
extension of the "reasonable doubt" rule in England has been
ascribed to this procedural rule.2 The writer believes that this
note (possibly the note of the reporter) is the basis for such an
ascription. This belief is strengthened by the fact that the note
has been cited 2-' along with the three cases just mentioned.
2

May, Some Rules of Evidence, 10 Am. L. Rev. 642; Trickett,
Preponderance of Evidence and Reasonable Doubt, 10 Dickinson L.
Rev. 75.
23(1823) 1 Bing. 339. See comment on the case, May, Some Rules
of Evidence 10 Am. L. Rev. 642, 644; Magee v. Mark, (1861) 11 Ir.
C. L. 449, 465. Cf. Hurst v. Evans, [1917] 1 K. B. 352.
24(1834) 6 C. & P 475.
25(1839) 8 C. & P 695.
26(1839) 8 C. & P 695 note (a).
27
Supra page 2.
2
sCases cited supra note 12.
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DEVELOPMENT IN THE UNITED STATES

In America, the question was considered for the first time
in-North Carolina, in the case of Kincade v. Bradshv,2 9 decided
in June, 1824, some seven months after the first English decision.
The action was one of case for slander. The defendant, who
was being sued for having charged the plaintiff with perjury,
pleaded the truth in justification. The jury was instructed that
the evidence should be such as would convict the plaintiff if he
were on trial for the offense. Verdict was found for the plaintiff.
"On appeal the only point presented was, whether, to support
the plea of justification, it was necessary to do more than to
produce such evidence as would raise a probable presumption of
the plaintiff's guilt, or should it be such as would be requisite
to convict the plaintiff of perjury on an indictment."
The instruction was held erroneous and the cause reversed. The
court was aware of the distinction between the "two witness" rule
and the "reasonable doubt" rule. It was aware that neither rule
could consistently be extended to civil actions. The language"0 of
Taylor, C. J., in speaking for the court is worth quoting.
"It cannot, therefore, be a correct rule, that a jury should
require the same strength of evidence to find a fact controverted
in a civil case, -%vtnch they would require to find a man guilty of
a crime. But the crime of perjury stands upon peculiar grounds,
and requires more evidence to produce a conviction than crime in
general. One witness is not sufficient, because then there would
only be one -oath against another. A man knowing another to
have committed perjury, may forbear to prosecute him for the
very reason that there is but one witness by whom the crime can
be proved. Shall he, therefore, be deprived of his justification,
if sued in an action of slander, although he might be furnished
with convincing evidence of the truth of the words? Both reason
and authority answer in the negative. In the case of Quccn v.
the principles I "have stated are perspicuously
Murat,3'i
enforced by the Cluef Justice 3- in his charge to the jury His
words are, 'There is this difference betveen a prosecution for
'perjury and a bare contest about property, that in the latter case
the matter stands indifferent, and, therefore, a credible and probable evidence shall turn the scale in favor of either party, but
in the former, presumption is ever to be made in favor of innocence, and the oath of the party will have regard paid to it until
disproved. But it must be a clear and strong evidence, and more
20(1824) 3 Hawks (N.C.) 63.

30(1824) 3 Hawks (N.C.) 63, 65.
"lQueen
v. Muscot, (1714) 10 Mod. 193, 195.
2
' Parker, C. J.
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numerous than the evidence given for the defendant, else there
is only oath against oath.' In this opinion is contained the very
principle upon which the case before us depends, and it shows,
beyond doubt, that there ought to be a new trial."
The court was not acquainted with the Thurtel Case.813 From
the language of Taylor, C. J., it is a fair conclusion that the
English decision would have exerted little influence. North Carolina has never departed from the decision in the Kincade Casc.
Today the rule there is that a preponderance of the evidence is
sufficient in any civil action. North Carolina is one of the states
which has not, at one time or another, toyed with the other view
The development of the law in that state, as well as in each
of the other states, so far as the writer has been able to discover,
will be presented in an Appendix to the,text. An exception to
this form of presentation will be made in the case of two or three
states in which the development has been particularly interesting,
and which, for the purposes of comparison, will be included in
the body of the text.
Two years after the North Car6lina decision, the case of
Woodbeck v. Keller34 was decided by the supreme court of New
York. Since this case is most frequently cited85 as authority for
the doctrine that a charge or imputation of crime in a civil cause
must be proved beyond a reasonable doubt, it will bear careful
examination.
The action was one of slander for accusing the plaintiff of
perjury The defense was truth. The trial judge charged the
jury
"That the two witnesses for the defendant, being contradicted
by four witnesses on the part of the plaintiff, as to what she
(the plaintiff) did swear, the former were not to be believed. Also,
that it is settled law, that to sustain the justification the defendant
must prove the perjury by two witnesses, or by one witness and
circumstances tantamount to another witness."
Verdict was for the plaintiff. In denying the motion for a new
trial, the supreme court, speaking through Sunderland, J., said
in part .16
33Ruffin, for the appellee, -admitted there were no authorities on the
subject and urged a decision based on common sense. 1 Bingham was
not complete until the end of Michaelmas Term (Jan. 31) 1824. It is
doubtful whether this report had been printed and distributed in the
states by the time of the North Carolina decision.
34(1826) 6 Cow. (N.Y.) 118.
35Practically every American court, supporting the doctrine, has
cited the case.

36(1826) 6 Cow. (N.Y.) 118, 119.
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"I understand the rule to be as laid down by the judge, that
where, in an action of slander, a defendant justifies a charge
of perjury, one witness is not sufficient to prove the truth of the
charge, and sustain the justification. The evidence must be the
same as required to convict a defendant 'on an indictment for
perjury. There must be either two witnesses, or one witness,
corroborated by material and independent circumstances. Upon
an indictment the rule is well established and undisputed (citing
authorities), and no ground of distinction is perceived between
the two cises." 'a
The sentence in italics is the basis of the contention that
this case stands for the rule that a criminal issue in a civil action
must be proved beyond a reasonable doubt. Taking the sentence
alone, it might well be construed as supporting the contention.
Again, it might equally well be construed as meaning that the same
nurfiber of witnesses is required to prove perjury in a civil action
as is required in a prosecution for perjury. Alone it is ambiguous.
Read in connection with the sentences immediately preceding and
following, the ambiguity is removed. That it has reference to the
"two witness" rule is clear. The case decides that two witnesses,
or one witness and corroborating circumstances, are required to
prove a charge or imputation of perjury in a civil action of slander
or libel, and it decides nothing more.
Woodbeck v. Keller was followed and the "two witness" rule
applied in Clark v. Dibble37 and Hopkins v. Smith,"8 both of
which are New York supreme court decisions, and both, actions
in slander based on charges of perjury These cases have also
been misunderstood and wrongly cited. The three cases have been
reviewed and confined to their true limits by the New York court
of appeals 39 and by the New York supreme court, general term. 40
Another case very often cited as authority for the doctrine of
"reasonable doubt" in a civil cause is that of Couter v. Stuart,"'
decided by the supreme court of Tennessee in July, 1828. In point
of time, it was -he third American decision. It, too, was an action
for slander, based on a charge of perjury. The defendant pleaded
truth. The trial judge was requested to charge the jury that
saItalics the author's. [Ed.]

37(1837) 16 Wend. (N.Y.) 601.
3s(1848) 3 Barb. (N.Y.) 599.
39

People v. Briggs, (1889) 114 N. Y. 56, 64, 20 N. E. 820, aff'g

(1888) 47 Hun (N.Y.) 266 (Action to recover a penalty).

4OJohnson v Agricultural Insurance Co., (1881) 25 Hun (N.Y.)
251, 253 (Action on insurance policv-defense, arson); People v.
Briggs, (1888) 47 Hun (N.Y.) 266, 271.
41(1828) 2 Yerg. (Tenn.) 225.
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one witness was sufficient to sustain the plea of justification.

The

request was refused and the jury was charged in accordance with
the "two witness" rule. Verdict was found for the plaintiff.
Upon appeal the question of the correctness of the charge was
all that was before the supreme court. In the course of its
opinion, sustaining the charge, the court through Peck, J., said .42
"What is the issue to be tried? Not the speaking of the words,
for the speaking is admitted by the plea, but the fact, has the
party accused been guilty of perjury? To prove or fix the charge
upon the plaintiff in a civil case should require the same quantum
of proof - a which would be required to convict him upon a
criminal prosecution."

43
This is dictum, and is so recognized by the Tennessee Court.
The case decides only what was decided by the Woodbeck Case,
and, like it, affords no firm support for the extension of the
"reasonable doubt" rule to civil actions, even though they be in
slander for perjury In a note to this Tennessee case, the Woodbeck decision is cited. This is evidently the work of the reporter.
No reference is made to the Kincade Case, decided in the mother
state of North Carolina four years previously
These three earliest cases were all actions in slander based
on a charge of perjury Curiously enough the first cases, raising
the problem in a number of other states, were likewise actions in
libel or slander based on charges of perjury 4 4 Where the courts
established the "beyond reasonable doubt" principle in this form
of action, it was a mere matter of analogy to extend it to actions
in libel or slander charging or imputing crimes other than perjury," and to actions other than libel or slander in which crimes
were charged or imputed. 46

42(1828) 2 Yerg. (Tenn.) 225, 226.
42
altalics the author's. [Ed.]

43Lav v. Linke, (1909) 122 Tenn. 433, 435, 123 S. W 746.
44Spruil v. Cooper, (1849) 16 Ala. 791, Lanter v. McEwen, (1847)
8 Blackf. (Ind.)-495; Crandall v. Dawson, (1844) 1 Gilman (Ill.) 556;
Darling v. Banks, (1852) 14 Ill. 46; Bradley v. Kennedy, (1849) 2
Greene (Iowa) 231, Matthew v. Huntley, (1838) 9 N. H. 146; Folsom
v. Brawn, (1852) 25 N. H. 114; Steinman v McWilliams, (1847)
6 Pa.45 170.
Crotty v. Morrissey, (1866) 40 Ill. 477 (Theft), Corbley v. Wilson,
(1874) 71 I11. 209 (Crime against nature), Wonderly v. .Noke, (1847)
8 Blackf. (Ind.) 589 (Larceny); Tucker v. Call, (1873) 45 Ind. 3
(Theft), Fowler v. Wallace, (1891) 131 Ind. 347, 31 N. E. 53 (Embezzlement), Forshee v. Abrams, (1856) 2 Iowa 571 (Arson), Fountain
Y. West, (1867) 23 Iowa 9 (Poisoning cattle); Polston v. See, (1873)
54 Mo. 291 (Theft), Burckhalter v. Coward, (1881) 16 S. C. 435 (Theft),
Merk v. Gelzhaeuser, (1875) 50 Calif, 631 (Theft).
-,'Shultz v. Pacific Insurance Co., (1872) 14 Fla. 73 (Trespass
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Many of the courts, which embraced the doctrine, did so only
for a time, repudiating it when convinced of error.47 Some have
felt bound by stare decisis and maintain the doctrine in part, limitmg it to narrow confines. 48 Some have never accepted it.' 9 Of
the first, Iowa is.
representative. Of the second, Illinois presents
the most interesting example. Of the third, reference has been
made to North Carolina. 50 Michigan, however, furnishes a better
illustration than North Carolina, because of the greater number
of cases. These three states, Iowa, Illinois, Michigan, will be
taken and the development in each will be traced as briefly as
.possible.
DEVELOPUENT IN IOWA

The history of the doctrine in Iowa begins with the case
of Bradley v. Keniwdy,5' another "slander-perjury" case, decided
by-the supreme court, sitting at Otfumwa, in June, 1849. Like
most of the cases already discussed, this case decides that the
"two witness" rule is to be applied in slander actions involving
perjury It-was stretched to include the "reasonable doubt" rule
and that rule applied in a slander-arson case in Forshee v.
Abrams, 52 the second Iowa decision bearing upon our problem.
The doctrine was reaffirmed and persuasion beyond a reasonable
doubt was required in Fountan v. West,5 3 an action in slander
charging poisomng of cattle, in Ellis v. Lindley,"' an action in slander charging perjury; and in Barton'z. Thompson," an action for
for burning building); Germania Fire Insurance Co., v. Klewer, (1889)
129 IlL 599, 22 N. E. 489 (Insurance-Arson); Barton v. Thompson,
(1877) 46 Iowa 30 (Damages for burning wheat-arson imputed);
Thayer v. Boyle, (1849) 30 Me. 475 (Trespass for burning barn);

Berckmans v. Berckmans, (1864) 17 N. J. Eq. 453 (Divorce-adultery);

Lexington Fire Insurance Co. v. Paver, (1847) 16 Ohio 324 (InsuranceArson), Murray v. Aiken Mining Co., (1891) 37 S. C. 468, 16 S. E.

143 (Breach
of trust-Larceny).
47Florida, Indiana, Iowa, Maine, Missouri, Ohio, Pennsylvania,
Tennessee,
Wisconsin.
8

49 Delaware, Illinois, New Jersey, South Carolina.
4 Alabama, Colorado, Connecticut, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota, Nebraska, New Hampshire. New York,
North Carolina, North Dakota, Oregon, Oklahoma, Rhode Island,
Texas, Vermont, Washington, West Virginia.
50Supra page 563.
51(1849) 2 Greene (Iowa) 231.
52(1856) 2 Iowa 571,
58(1867) 23 Iowa 9. Judge Dillon was doubtful of the rule but
felt bound by prior decisions. Cf. his opinion there with his opinion
in Scott v. Home Insurance Co., (C.C. Mo. 1870) 1 Dillon 105, Fed.

Cas No. 12,533.
54(1874) 38 Iowa 461.
55(1877) 46 Iowa 30.
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damages for loss of wheat by fire, the defendant being charged
with arson. In each of these last three cases, pressure was brought
to bear upon the court to overrule all the prior decisions requiring
the strict measure of proof. In the last named case, a rehearing
was had upon the question. The court, however, was not disposed
to depart from the rule established by the cases.
Such was the state of the law until April, 1881, when Welch
v. Jugenhezner" marked a turning point. The action in that
case was brought by a wife to recover damages for injuries caused
by the sale of intoxicating liquors to her husband. A statute made
it a crime to sell liquor to one already intoxicated. The defendant
requested a "beyond reasonable doubt" instruction and it was
refused. The jury was charged that proof by a preponderance of
the evidence was sufficient. Upon appeal the question, so far as it
related to civil actions other than slander, was reopened and the
doctrine reviewed. The charge of the trial court was sustained,
Barton v Thompson 7 was expressly overruled, and the doctrine
was restricted to slander or libel actions. It is to be noted that
the judge, Seevers, J., who rendered the opinion in this case, was
the same judge who, four years before, had rendered the opinion
upon the rehearing in the Barton Case. There, stare decisis, and
an inability to distinguish between an action in slander and any
other civil action charging crime, had influenced the court. Here,
the greater weight of authority convinced the court that it had
been wrong in the Barton Case.
The Welch Case was cited and followed in Lewis v. Garretson,58 decided about six weeks after the Welsh Case. The action
was one of assumpsit on a note. The defense was forgery The
trial court's charge to the jury required proof beyond a reasonable
doubt. The charge was held erroneous and the judgment was
reversed. A bastardy proceeding" raised the question for the
third time in that year, (1881)
Seevers, J., by citing the overruling of Barton v Thompson, and the establishing of the new
rule in the Welch Case, made short shrift of the defendant's contention that persuasion heyond a reasonable doubt was necessary
But one more step, the repudiation of the rule in slander
68(1881) 56 Iowa 11, 8 N. W 673.

57(1877) 46 Iowa 30.

58(1881) 56 Iowa 278, 9 N. W 214.
59 State v. McGlothleii, (1881) 56 Iowa 544, 9 N. W 893. Followed
in State v. Severson, (1889) 78 Iowa 653, 43 N. W 533; State v. Croatt,
(1917) 179 Iowa 658, 161 N. W 648.
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actions, remained to be taken, and that step was taken in 188460
in Riley v. Norton.61 The defendant had accused the plaintiff of
larceny. In an action for slander, the defendant pleaded justification. The jury was instructed that proof beyond a reasonable
doubt was necessary to sustain the defendant's plea. This was
entirely in accord with the decisions of the highest state court.
Upon appeal the judgment for the plaintiff was reversed, all the
deci ions to the contrary were expressly overruled ;'! and the preponderance rule was adopted in slander actions involving
crnime. J6dge Seevers again rendered the opinion for the court.
-Inability to distinguish between an action in slander, and any other
civil action charging crime, now that a preporlderance was all
that was required in the latter,' 3 plus the weight of audority in
other states, influenced the court. With this decision preponderance became the rule in all civil actions. It is so today with
possible exceptions in divorce proceedings based on adultery'
and in the actions based on fraud.0 5 In these actions the court
talks in terms of "clear and satisfactory," "clear and convincing,"
-and the like. As will be shown later, the majority of the jurisdictions use the same expressions when dealing with fraud or divorce.
The history of the development in Iowa would not be complete without reference being made to Judge Dillon's intimation,
in Foitan
v. West,6 that legislative action would be necessary
in order to change the rule. This impression was not shared by
the court. In none of Judge Seever's opinions is reference made
to Judge Dillon's view When the court became fully convinced
that its former decisions were undesirable, it overruled them
6There were two cases, involving the measure of persuasion in
civil aictions, between 1881 and 1884: Behrens v. Germania Insurance
Co., (1882) 58 Iowa 26. 11 N. W 719 (Insurance-Arson); and Coit v.
Churchill and Co., (1883) 61 Iowa 296, 16 N. W 147 (Assumpsit-Forgery). Both followed Welch v. Jugenheimer, (1881) 56 Iowa 11, 8 N.
W 673.
G1(1884) 65 Iowa 306, 21 N. W 649.
62
Bradley v. Kennedy, (1849) 2 Greene (Iowa) 231 (Only the two
witness rule was involved in this case. Query whether the case was
overruled?); Forshee v. Adams, (1856) 2 Iowa 571, Fountain v. West,
(1867)3 23 Iowa 9; Ellis v. Lindley, (1874) 38 Iowa 461.
- Judge Seevers' reasoning upon the impossibility of drawing the
distinction for this purpose seems eminently sound. This is to be
said,64also, about his reasoning in the Barton case.
Leupold v. Leupold, (1914) 164 Iowa 595, 146 N. W 55.
65Edmunds v. Ninemires, (1925) 200 Iowa 805, 204 N. W 219.
G6(1867) 23 Iowa 9, 16. Cf. opinion Elliott, C. J., in Fowler v.
Wallace, (1891) 131 Ind. 347, 349, 31 N. E. 53; cf. dissent of Oldt, J.,
in Fowler v. Wallace (1891) 131 Ind. 347, 356, 31 N. E. 53, 56.
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and adopted the preponderance rule. This Iowa method of
effecting the change is to be contrasted with the course which
was pursued in two or three other states. In Indiana the court
confined the "reasonable doubt" rule in civil cases to libel or slander
actions. It felt itself powerless to change the rule in these
actions with the result that the legislature abolished the "reasonable doubt" rule and established the "preponderance" rule in
7
themY6
Legislative aid was also required in Illinois,0 8 and in
Pennsylvania, 9 with respect to libel or slander actions. 0 Most of
the states, which embraced the "reasonable doubt" doctrine, later
repudiating it, followed the Iowa method, resort to the legislature
not being deemed necessary
DEVELOPMENT

IN

ILLINOIS

It is amazing the number of times the appellate courts in
Illinois have found it necessary to pass upon the question of
proof of a crime in a civil action."1 No other state has so many
12
reported decisions involving this particular point.
The earliest decision was that of Crandall v.Dawson.78 Here
again the action was one in slander for charging perjury Here
again the holding was that two witnesses, or one witness and
corroborating circumstances, were required to prove the charge
of perjury in a slander action. The correctness of the trial court's
instruction to the jury upon the "two witness" rule was all that
was before the court for decision. It was all that was argued
by the counsel. The trial court had charged that two witnesses
were required to prove the perjury, one witness and corroborating
circumstances not being enough. Judgment for the plaintiff was
reversed by reason of the error committed in instructing that one
witness and corroborating circumstances would not suffice. In its
discussion of the "two witness" rule, the court said -I
"It, therefore, becomes necessary to a proper decision of this
case to ascertain the number of witnesses, and the amount of
67ind. Acts 1897, p. 137, sect. 376 e.
68111. Rev. St. 1874 chap. 126, par. 3. Approved March 31, 1874.
July 1, 1874.
In force
9

67 Pa. P L. 74 sec. 2, Act of April 11, 1901.
OFor development in Indiana and Pennsylvania, see.Appendix.
71 The question has been raised in one form or another in over
fifty cases.
22New York appellate courts have passed upon the question more
than twenty-five times. Wisconsin, Michigan, Iowa, Indiana and
Maine follow New York with fourteen or fifteen each.
78(1844) 1 Gilman (Ill.) 556.
74(1844) 1 Gilman (Ill.) 556, 558.

PROOF OF CRIME IN A CIVIL PROCEEDING

testimony required by the common law to establish the crime of
perjury, for the same rule is applicable to the defense interposed
in this case. "The defendant must dearly make out his justification, or the defense cannot avail him. He undertook, by the notice,
to prove that the plaintiff had committed perjury, and Ire is to be
held to the same strictness of proof as would be required in a
prosecution for the same offense." (Citing Woodbeck v. Keller").
The court then goes further into the "two witness" rule.
The case has been cited by subsequent Illinois courts as
authority for requiring proof beyond a reasonable doubt in a civil
proceeding involving a crime.76 It is authority for no such doctrine.
No statements to that effect are to be found in the court's opinion.
It is true that broad language is used. The italicized portion is
an example. When the court voiced that language, it seems clear
that it had in mind the "two witness" rule and nothing more. If
so; the Woodbcck Case was properly cited. If the "reasonable
doubt" rule was contemplated and the language was intended to
refer to that rule, then it was dictum and the Woodbeck Case was
misconstrued. -In either event, the case will not support the
doctrine for which it is cited.
Strikingly similar wording was used in the subsequent case
of Darling v. Banks,77 another slander-perjury case. It, too, has
been cited to support the application of the "reasonable doubt"
rule in civil actions.78 The court was concerned with the question
of whether a new trial should have been granted, a motion for
one having been demed below. It defined perjury, discussed
variance between proof and pleadings, analyzed the evidence, and
reversed the judgment. In the course of its discussion of variance,.alstatement similar to the one in the CrandallCase was made.
And on that statement, a mere dictum at most, must the case
rest as an authority for proof beyond a reasonable doubt.
The first decision expressly holding that proof beyond a
reasonable doubt was necessary in a civil cause, was that of Crotty
75(1826) 6 Cow. (N.Y.) 118.

Italics the author's.

[Ed.].

76Sprague v. Dodge, (1868) 48 Ill. 142, 144; Germania Fire Insurance Co. v. Klewer, (1889) 129 Ill. 599, 612, 22 N. E. 489, 492; Grimes v.
Hilliary. (1894) 150 Ill. 141. 146, 36 N. E. 977, 979; People v. Sullivan,
(1905) 218 Ill,
419, 437, 75 N. E. 1005, 1011, McInturff v. Insurance Co.
of North America, (1910) 248 I1. 92, 99, 93 N. E. 369, 372; Rost v.
Noble, (1925) 316 Ill. 357, 371, 147 N. E. 258, 264.
77(1852)
14 Ill. 46, 48.
T
sCrotty v. Morrissey, (1866) 40 Ill. 477. 480; Corbley v. Wilson,
(1874) 71 Ill. 209, 213; Rost v. Noble, (1925) 316 I1. 357, 371, 147
N. E. 258, 264.
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v. MorIssey,79 decided in 1866.0 The action was in slander for
charging larceny Darling v. Banks"' was given as authority The
same court at the same term decided Harbison v. Shook,12 expressly holding that proof beyond a reasonable doubt was necessary to sustain a plea of justification in a slander-perjury action.
No authorities were cited. The rule was reaffirmed in another
slander action 83 in 1872. By an act of the legislature of 1873-74
the rule in libel or slander cases was abrogated and the "preponderance" rule established."'
After the establishment of the "reasonable doubt" rule in
slander actions, it was not long before the same rule was extended
to other civil actions involving crime. This was first done by a negative process in the case of Sprague v. Dodges" in 1868. The
action was one of assumpsit to recover for the destruction of a
mill by fire. Under the terms of the lease, by which the defendant
held the mill, recovery for loss by fire could not have been had
if the fire had been avoidable. The plaintiff averred that the
fire had been caused by the misconduct and carelessness of the
defendant. There was evidence tending to show that the defendant had set fire to the mill. His counsel requested an instruction on reasonable doubt. This was refused and the "preponderance" rule was applied. Upon appeal, the instruction was
sustained. The rule was laid down that proof beyond a reasonable doubt would be required only in those civil cases where the
crime was charged in the pleadings. The case did two things
(1) extended the reasonable doubt rule to civil actions other than
slander, and (2) limited it in all actions, by making its application
dependent on the pleadings. As authority for the second of these,
79(1866) 40 Ill. 477
8OThere is a case, McConnell v. Delaware Insurance Co., (1856)
18 Ill. 228, which is cited as supporting the application of "reasonable
doubt" rule in civil cases. Without its being necessary for the decision
of the case, the court said persuasion beyond a reasonable doubt was
required. It then found that there was that amount of evidence presented. The court might well have done what was done in a recent
case, People v. Len Small, (1926) 319 Ill. 437, 481, 150 N. E. 435, 453,
where it was held unnecessary to decide whether the "reasonable
doubt" rule should have been applied, because, under any rule, the
evidence showed, beyond all reasonable doubt, a liability in the defendant
81(1852) 14 Ill.
46.

82(1866) 41 Ill. 141.
83
Corbley v. Wilson, (1872) 71 Ill. 210 (Slander-Crime abhorrent
to nature).
84111. Rev. St. 1874, chap. 126, par. 3.
s5(1868) 48 11. 142.
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the limitation,"' Crandall v. Dawson,s; and Harbison v. Shook"
were cited. It has already been indicated that Crandallv. Dawsan
is autfority for the application of the "two witness" rule in a
slander-perjury case and for nothing more. Since the personnel"2
of the court which decided Sprague v. Dodge in 1868 and Harbason v. Shook in 1866 was the same, all that need be said of the
Harbison Case, as authority for the pleading limitation, is that
the court in its opinion in Sprague v. Dodge made clear what was
not clear in its earlier opinion. A Maine case,90 and a Massachusetts case,9 1 were also cited in support. The Massachusetts case
is not in point. The Maine case is properly cited. It, however,
relies upon this same Massachusetts case and upon a section in
Greenleaf, neither of which is authority for the point. It is
thought that the- limitation is derived from the common law rule
governing variance between the proof and pleadings.02 "However,
regardless of its origin, or the authorities supporting it, the qualification was not an undesirable one. It was but one, the first
one, of four limitations of the "reasonable doubt" rule in civil
cases. It has- been applied consistently 11 and is a part of the
Illinois doctrine todayThe second restriction has already been indicated-the
legislative enactment relative to proof in libel or slander actions.0'
The third limitation did not come until 1919,05 when the case of
86This same- limitation has been applied by a few other courts.
Strader v.-Mulvane, (1867) 17 Ohio St. 624; Jones v. Greaves, (1874)
26 Ohio St. 2; Sinclair v. Jackson, (1860) 47 Me. 102. There is an

intimation of such a limitation in Burr v. Willson, (1875) 22 Minn. 206.
87(1844) 1 Gilman (Ill.) 556.
s8(1866) 41 Ill. 141.

89

Walker, C. J., Breese, J., Lawrence, J. in 1866.
Walker,
J., Lawrence, J. in 1868.
90
Sinclair
v. Jackson, (1860) 47 Me. 102.
91

Breese C. J..

Schmidt v. New York Mutual Fire Insurance Co., (1854) 1 Gray

(Mass.) 529.

92The application of variance rule is illustrated in Sanford v.

Gaddis, (1851) 13 Ill. 329 (Slander-Perjury), which the court might

well 93have cited as authority for the limitation.

Germania Fire Insurance Co. v. Klewer, (1889) 129 Ill. 599, 23
N. E. 489 (Insurance---Arson); People v. Sullivan, (1905) 218 Ill. 419,

75 N. E. 1005 (Disbarment-Conspiracy); Mclnturff v. Insurance Co.,

(1910) 248 Ill. 92, 93 N. E. 369 (Insurance-Arson)- Oliver v. Ross,
(1919) 289 Ill. 624, 124 N. E. 800 (Set aside deed-Forgery); Rost v.
Noble, (1925) 316 IIl. 357, 147 N. E. 258 (Action based on violation
Child Labor Law)- Chicago v. Stone, (1914) 187 Ill. App. 90 (Penalty)Stecher Brewing Co., v. Carr, (1915) 194 Ill. App. 32 (Action on noteCompounding.
felony).
94
Supra page 572 and note 84.
95

There was a forerunner to this limitation in a dictum in Grimes

v: Hilliary, (1894) 150 Ill. 141, 146 36 N. E. 977, 979.
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Foster v. Graf96 was decided. This case, and those following it,"'
confined the "reasonable doubt" rule to civil cases, other than libel
or slander, in which the crime charged was made in the pleadings
against a party to the suit. Very few actions arise in which the
charge is made against one not a party, consequently, this qualification is of no very great importance. It manifests, however, a
dislike for the use of the "reasonable doubt" rule in civil actions
and indicates a trend toward the majority view
The fourth and latest modification is one which limits the
application of the "reasonable doubt" rule in civil cases to crimes
which are felonies. It, likewise, is a desirable step in the right
direction. This step came in 1925 in Rost v Noble.9 8 The action
was founded upon the unlawful employment of an infant. A
statute forbade the employment of a child under 16, and imposed
as a penalty for its violation a fine of not less than $5.00, or more
than $100.00. The trial court refused to charge that the plaintiff must prove the violation beyond a reasonable doubt. On
appeal, the lower court's ruling was upheld, the highest state court
declaring that the "reasonable doubt" rule in civil cases applied only
to crimes amounting to felonies. This conclusion was reached by
reverting to the history of the doctrine in England. It was
found, to the satisfaction of the court, that "the reason in which
the rule seems to have had its origin is applicable only to cases
where the charge was of a felony "99 The reasoning may well be
questioned, 100 but the result should not be. When a desirable result is reached, as here, reasoning and logic matter little.
559, 122 N. E. 845 (Action on checks-Forgery).
96(1919) 287 Ill.
9
TWaggoner v. Clark, (1920) 293 Ill. 256, 127 N. E. 436 (Quiet
title-Forgery charged against third person. Preponderance sufficient);
Fekete v.,Fekete, (1926) 323 Ill. 468, 154 N. E. 209 (Enforce trustForgery imputed); Wilson Grocery Co., v. National Surety Co., (1920)
218 Ill. App. 584 (Assumpsit-Embezzlement), Bernier v. Illinois CenApp. 454 (Negligence-Murder imputed
tral R. R. Co., (1919) 215 Ill.
to defendant's engineer, who was not a party to the action. Preponderance sufficed); Cf. Rome Railroad v. Barnett, (1894) 94 Ga.
446, 20 S. E. 355; Boyce v. Chapman, (1835) 2 Bing. N. C. 222;
Vaughton v. The London & N. W Ry., (1874) L. R. 9 Ex. 93.
357, 371, 147 N. E. 258, 264.
98(1925) 316 Ill.
99(1925) 316 Ill. 357, 372, 147 N. E. 258, 264.
100The reason to which the court refers, in the portion quoted from
its opinion, is that discussed in pages 557-60 of this article; namely, the
possibility of a prosecution following a civil verdict without intervention of the\grand jury. The court doubted whether or not this
was the true reason for applying the "reasonable doubt" rule to a civil
case, and properly so. It was aware, no doubt, of the weaknesses
of this "reason." It was probably aware, too, that nearly all crimes
were felonies in early English law; that many crimes, which are mis-

PROOF OF CRIME IN A CIVIL PROCEEDING

While this development was taking place, decisions were being
rendered m actions for divorce based on adultery, I10 in actions
to recover penalties,10 2 and in bastardy proceedings,10 3 in none of
which was more than a preponderance required. Wisconsin offers an interesting contrast. There, persuasion beyond a reasonable doubt is required in bastardy proceedings;101 "clear and
satisfactory" proof in divorce proceedings;/15 and a preponderance in other civil actions imputing or charging crime. 06
The present Illinois rule may be stated as follows
The commission: of a crime, which is in issue in a civil action, other than
a divorce or a bastardy proceeding, an action to recover a penalty,
or an action in libel or slander, must be proved beyond a reasonable doubt in those cases, and only in those cases, where the crime
constitutes a felony, where it is pleaded and relied upon, and
where it is charged-against a party to the action.
It is a fair prophecy that Illinois will soon repudiate the
doctrine, limited though it is, and hold that in all civil actions a
demeanors today, and which would be excepted under the court's
interpretation, were felonies then and would not have been excepted
by the English courts. The Illinois court clauned to be following
lustory. History, seemingly, would best have been served by applying
the rule today to the same acts to which it was applied then. Sound
reasoning -would -seem to require that the rule be applied to the acts,
constituting the crime, rather than to any name by which those
particular acts might be designated. It is believed that the court
was conscious of the play upon the word "felony;" and resorted to
its double-sensed use m order to support a result which it thought
desirable. In so doing, it operated no differently than have all other
courts, and other human beings.
loiChestnut v. Chestnut, (1878) 88 IIl. 548; Stiles v. Stiles, (1897)
167 Ill. 576, -47 N. E. 867; Lenning v. Lenning, (1898) 176 IlL 180,
52 N. E. 46; Balswic v. Balswic, (1912) 179 Ill. App. 118; Hale v.
Hale, (1916) 197 Ill. App. 361, Hoef v. Hoef, (1926) 323 Ill.170,
153 N. E. 658.
Xo2Webster v. The People, (1853) 14 Ill.
365 (Action to recover
a penalty in the name of the people); Hall v. Barnes, (1876) 82 II1. 228
(Penalty for selling liquor to plaintiffs husband); City of Chicago
v. Stone,
(1914) 187 Ill. App. 90 (Penalty under an ordinance).
20 3 Mann v. The People, (1864) 35 Ill.
467; Maloney v. The People,
(1865) 38 Ill.
62; Allison v. The People, (1867) 45 II. 37; The People
v. Christman, (1872) 66 Ill.162; Lewis v. The People, (1876) 82 Ill.
104; Cox v. The People, (1884) 109 Ill.
457; People v. Frowley, (1914)
185 111' App. 338. See also Miller v. Balthasser, (1875) 78 Ill.302
(Assault
and battery. Rape imputed).
4
. Zweifel v. The State, (1871) 27 Wis. 396; Baker v. The State,
(1879) 47 Wis. 111, 2 N. W 110; Van Tassel v. The State, (1884) 59
Wis. 351, 18 N. W. 328; Sonnenberg v. The State, (1905) 124 Wis.
124, 102 N. W. 233; Windahl v. The State, (1926) 189 Wis. 424, 207
N. W0 5 694.
1 Poertner v. Poertner, (1886) 66 Wis. 644, 29 N. W 386 (Leading
case).0
1 6See Appendix op. Wisconsin.
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preponderance of the evidence is sufficient to sustain a verdict.
Michigan has known no other rule.
DEVELOPMENT IN MICHIGAN

The question of proof of crime in a civil proceeding was
raised in the supreme court of Michigan for the first time in
1875, in Elliott v. Van Buren.'0 T The action was one of assault
and battery with attempt to ravish. The defendant moved for
an instruction that the plaintiff could not recover unless the imputed crime, rape, was proved beyond a reasonable doubt. The
trial court refused the defendant's motion and instructed that
a preponderance was sufficient. Verdict and judgment were for
the plaintiff, whereupon the defendant appealed on ground of
erroneous instruction. In upholding the lower court's charge
and the judgment, Judge Campbell, speaking for the supreme
court, said

.108

"There is no rule of evidence which requires a greater preponderance of proof to authorize a verdict in one civil action than
in another, by reason of the peculiar questions involved."
The Van Buren Case was followed in Senton v. People,0 0
a bastardy proceeding. It was followed and the rule reiterated in
People v Evening News Associatin,"" a libel action based on
charges of arson and murder. There, the court, again speaking
through Judge Campbell, said, 1 ' "The question is not an open one
in this state." The court has not swerved from the course set by
these cases ;112 not even in cases based on fraud,"83 or on fraudulent representation."'
The degree of the crime charged has made
107(1875) 33 Mich. 49.
108(1875) 33 Mich. 49, 51. Cf. opinion by Campbell, J., in Watkins
v. Wallace, (1869) 19 Mich. 57, 77 on proof of fraud in a civil case.
109(1879) 42 Mich. 141, 3 N. W 304.

110(1883) 51 Mich. 11, 16 N. W 185.
111(1883)
51 Mich. 11, 17, 16 N. W 185, 186.
112 Monaghan v. Agricultural Fire Insurance Co., (1884) 53 Mich.

238, 18 Mo. 797 (Insurance-Arson), Shenck v. Dunkelow, (1888) 70

Mich. 89, 37 N. W 886; (Assault-Rape); Owen v. Dewey, (1895)
107 Mich. 67, 65, N. W 8 (Libel-Bribery); Finley v. Widner, (1897)
112 Mich. 230, 70 N. W 433 (Slander-Theft); Madill v. Currie, (1912)

168 Mich. 546, 134 N. W 1004 (Libel-Embezzlement); Silverstone

v. London Assurance Corporation, (1913) 176 Mich. 52, 142 N. W
776 (Insurance-Arson); Hetfield v. Mortimer, (1926) 236 Mich. 214,

210 N. W 326 (Malicious prosecution-Defense, embezzlement).
1"3Watkns v. Wallace, (1869) 19 Mich. 57, Hough v. Dickinson,
(1885) 58 Mich. 89, 24 N. W 809; Walsh v. Taitt, (1905) 149 Mich.
127, 105 N. W 544; Campbell v. Great Lakes Insurance Co., (1924)
228 Mich.
636, 200 N. W 457 The cases are numerous.
1 4 Sweeney v. Devens, (1888) 72 Mich. 301, 40 N. W 454.
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no difference, nor the fact that it has been charged in the pleadings, nor that it has been charged against a party to the action.
THE PRESENT STATE OF THE LAW

Now for the law as it is today In libel or slander actions
chargingor imputing crimes, the number of states, requiring only
a preponderance of the evidence to sustain the defendant's plea
5
of justification, almost reaches unanimity 11
The nature of the
crime-whether it be perjury, arson, murder, larceny, adultery
or what not-makes no difference.
In civil actions fo recover a statutory penalty, a preponderance
is generally recognized as sufficient.11 This is the federal rule
also.

17

Two states,

Kentucky" 18

and Vermont, 10 are contra.

The Kentucky rule is due to the interpretation given to the state
constitution and to the civil and criminal codes. Vermont seems
115Buckeye Cotton Oil Co. v. Sloan, (C.C.A. 6th car 1921) 272
Fed. 615; Spruil v. Cooper, (1849) 16 Ala. 791, Hearne v. De Young.
(1898) 119 Calif. 670, 52 Pac. 150; Abraham v. Baldwin, (1906) 52
Fla. 151, 42 So. 591, Atlanta Journal v. Mayson, (1893) 92 Ga. 640
18 S. E. 1010; Ill. by statute.since 1874, Il1. Rev. St. 1874, chap. 126.
par. 3; Ind. by statute since 1897, and Acts 1897, p. 137, sec. 376e;
Riley v. Norton, (1884) 65 Iowa 306, 21 N. W 649; Sloan v. Gilbert.
(1876) 12 Bush (Ky.) 51, D'Echaux v. D'Echaux, (1913) 133 La.
123, 62 So. 597 (Preponderance, but should be more decided than an
ordinary civil action); Ellis v. Buzzell, (1872) 60 Me. 209; McBee
v. Fulton, (1877) 47 Md. 403; Finley v. Widner, (1897) 112 Mich.
230, 70 N. W 433; Edward v. Geo. Knapp Co., (1888) 97 Mo. 432,
10 S. W 54; Schmuck v. Hill, (1901) 2 Neb. (Unof.) 79, 96 N. V
158; Folsom v. Brawn, (1852) 25 N. H. 114; Kincade. v. Bradshaw, (1824) 3 Hawks (N.C.) 63; Bell v. McGinniss, (1883) 40
Ohio St. 204; Sacchetti v. Fehr. (1907) 217 Pa. 475, 66 Atl. 742
(First case after statute 1901, Pa. P L. 74, sec. 2); Lay v. Lmnke.
(1909) 122 Tenn. 433, 123 S. W 746. Contra Burckhalter v. Coward,
(1881) 16 S. C. 435.
L16Jordan & Sons v. Mann, (1877) 57 Ala. 595; Webster v. People.
(1853) 14 Ill. 365; City of Chicago v. Stone, (1914) 187 Ill. App. 90;
Welch v. Jugenheimer, (1881) 56 Iowa 11, 8 N. W 673; Roberge v.
Burnham, (1878) 124 Mass. 277; Campbell v. Burns, (1900) 94 Me.
127 46 Atl. 812; Thamann v. Meritt, (1922) 107 Neb. 602, 186 N. W
1003; Francisco v. State, (1922) 108 Neb. 309, 187 N. W 881, Hitchcock v. Munger, (1844) 15 N. H. 97; People v. Briggs, (1889) 114 N. Y.
56, 20 N. E. 820; Lyon v. Fleahman, (1877) 34 Ohio St. 151, Sparta
v. Lewis.
(1891) 91 Tenn 370, 23 S.W 182.
117 United States v. Regan, (1913) 232 U. S. 37, 34 Sup. Ct. 213,
58 L. Ed. 494.
"IsLouisville & Washville R. R. v. Commonwealth, (1902) 112 Ky.
635, 66 S. W .505; American Express Co. v. Commonwealth, (1916)

171 Ky.
1, 186 S.W 887
9

" White v. Comstock, (1834)

6 Vt. 405; Brooks v. Clayes &

Morse, (1838) 10 Vt. 37; Riker v. Hooper, (1862) 35 Vt. 457" Cf.
Burnett v Ward, (1869) 42 Vt. 80. See also, Dyer v. Lincoln, (1839)
11 Vt. 300.
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to have required the strict measure of proof in early days because
of the dislike for forfeiture. Years have given weight to the
old rule and it maintains its existence.
In bastardy proceedings a preponderance suffices in most
states.1 20 Deleware, 1 21 Maryland 122
and Wisconsin 12 require
evidence beyond a reasonable doubt. The Maryland rule is
statutory 1 24 It originated in 1781 and has been reenacted at
various times since. Wisconsin, likewise, is influenced by statute.125 The Wisconsin statute is not so clear in its requirement
of the strict measure of proof as is the Maryland statute. The
Wisconsin court, seemingly, has given the statute its present construction. 2 Alabama requires that the evidence must reasonably
satisfy the jury 27 This seems to mean nothing, more than a
preponderance. In New York a bastardy proceeding is quasicnrmnal and the evidence must be "entirely satisfactory "12
In disbarment proceedings, based on the charge of crime, where
there has been no prior conviction, the courts seem about evenly
divided as between "preponderance" and "reasonable doubt. 129
120 Mary E. Fay v. James Reynolds, (1890) 60 Conn. 217, 21 At.
418; E. N. E. v. State ex rel. L. E., (1889) 25 Fla. 268, 6 So. 58;
Harper v. State ex rel. Adamson, (1884) 101 Ind. 109; Kintz v. State
ex rel. Hunter, (1919) 71 Ind. App. 225, 124 N. E. 739; Ill.
op. cit.
note 103; Iowa op. cit. note 59; State ex rel. Carmons v. Wood, (1918)
102 Kans. 499, 170 Pac. 986; Knowles v. Scribner, (1870) 57 Me.
495; Ovenrock v. Hall, (1889) 81 Me. 348; 17 Atd. 169; Richardson v.
Burleigh, (1862) 3 Allen (Mass.) 479; Young v. Makepeace, (1869)
103 Mass. 50; Semon v. People, (1879) 42 Mich. 141, 3 N. W 304;
State v. Nichols, (1882) 29 Minn. 357, 13 N. W 153; State v. Schmidt,
(1923) 155 Minn. 440, 193 N. W 954; Davison v. Cruse, (1896) 47
Neb. 829, 66 N. W 823; Overseer of Poor v. Eason, (1918) 92 N. J.L.
199, 104 Atl. 291, State v. Brandner, (1911) 21 N. D. 310, 130 N. W
941, Powelson v. State, (1918) 69 Okla. 72, 169 Pac. 1093; State v.
Bowen, (1883) 14 R. I. 165; State v. Bunker, (1895) 7 S. D. 639, 65
N. W 33; Stovall v. State, (1877) 9 Baxter (Tenn.) 597; State v.
Reese,
(1913) 43 Utah 447, 135 Pac. 270.
'2 1 Vail v. State, (1897) 1 Penn. (Del.) 8, 39 Atd. 451.
22
' Norwood v. State, (1876) 45 Md. 68; Kelly v. State, (1926)
151 Md.
87, 133 AtI. 899.
12 SCases supra note 104.
124Md. Ann. Code, Bagby 1924, art. 12, par. 5.
' 25Wis. Stat. '1927 chap. 166.
120 Windahl v. State, (1926) 189 Wis. 424, 207 N. W 694 and cases
cited therein.
227Miller v. The State, (1895) 110 Ala. 69, 20 So. 392; Bell v.
The State, (1899) 124 Ala. 94, 27 So. 414; Lusk v. The State, (1900)
129 Ala. 1, 30 So. 33; White v. The State, (1911) 170 Ala. 1, 54 So.
430; 2Holston
v. The State, (1917) 16 Ala. App. 30, 75 So. 175.
8
2 People v. Abraham, (1904) 96 App. Div. 27, 88 N. Y. S. 924;
Webb v. Hill, (1909) 115 N. Y. S. 267; Drummond v. Dolan, (1913)
155 App. Div. 449, 140 N. Y S. 309; Commissioner of Public Charities
v. O'Keefe, (1917) 180 App. Div. 667, 168 N. Y. S. 240.
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In actions to recover on an insurance contract, the defense
being arson,1 30 or suicide,' 31 or theft, 32 the great majority of
jurisdictions favor preponderance. One state requires persuasion
33
beyond a reasonable doubt under certain circumstances.2
In contempt proceedings the question becomes one of whether
it is a civil or a criminal contempt. The courts from the highest
to - the lowest have wrestled with this most difficult problem.
The difficulties have increased since 1920 by reason of the in" 39People v. Sullivan, (1905) 218 II. 419, 75 N. E. 1005 (Beyond
reasonable doubt. This would be subject, however, to Illinois limitation as to crime, pleadings, etc.). In re Darrow & Talbot, (1910)
175 Ind.-44, 92 N. E. 369 (Preponderance); In re Welcome, (1899)
23 Mont. 450, 59 Pac. 445 (to a reasonable certainty); Cf. State v.
Wines & -Booth, (1898) 21 Mont. 464, 54 Pac. 562; In re Spencer,
(1923) 206 App. Div. 806, 201 N. Y. S. 315 (Preponderance); In re
Elliott, (1904) 18 S. D. 264, 100 N. W 431 (Clear and undoubted
preponderance); In re Evans & Rogers, (1900) 22 Utah 366, 62 Pac.
913 (More than a preponderance. Clearly proved).
'3
lContinental
Insurance. Co. v. Jachnichen, (1886) 110 Ind. 59,
10 N. E. 636; Behrens v. Germania Insurance Co., (1882) 58 Iowa 26,
11 N. W 719; Aetna Insurance Co. v. Johnson, (1874) 11 Bush (Ky.)
587; Wightman v. Western Insurance Co., (1844) 8 Rob. (La.) 442;
Hoffman v. Western Insurance Co., (1846).1 La. Ann. 216; Decker
v. Somerset Mutual Fire Insurance Co., (1877) 66 Me. 406; Silverstone
v. London Assurance Corporation, (1913) 176 Mich. 525, 142 N. W
776; 1arshall and Kilpatrick v. Thames Fire Insurance Co., (1869)
43 Mo. 586; Rothschild v. American Cent Ins. Co., (1876) 62 Mo.
356; State ex rel. y. Ellison, (1916) 268 Mo. 239, 187 S. W 23; Kane
v. Hibernia Insurance Co., (1877) 39 N. J. L. 697; Weir v. Aetna
Insurance Co., (1895) 91 Hun (N.Y.) 217, 36 N. Y. S. 216; Blackburn v. St. Paul Fire & Marine Ins. Co., (1895) 116 N. C. 821, 21
S. E. 922; First National Bank v. Commercial Assurance Co., (1898)
33 Ore. 43, 52 Pac. 1050; Somerset County Mutual Fire Ins. Co. v.
Usaw, (1886) 112 Pa. 80, 4 At. 355; Hart v. Niagra Fire Insurance
Co., (1894) 9 Wash. 620, 38 Pac. 213; Simons v. Insurance Co.,
(1875) 8 W Va. 474; Washington Union Insurance Co. v. Wilson,
(1859) 7 Wis. 169; Blaeser v. Milwaukee Ins. Co., (1875) 37 Wis.
31, Agnew v. Farmers Insurance Co., (1897) 95 Wis. 445, 70 N. W 554;
Knopke v. Germantown Farmers Ins. Co., (1898) 99 Wis. 289, 74
N. W3 795.
' 'Sovereign Cmp W 0. W v. Hodge, (1916) 72 Fla..467, 73
So. 347; Modern Woodmen v. Craiger, (1910) 175 Ind. 30, 92 N. E.
113; Prentiss v. Illinois Life Ins. Co., (Mo. 1920) 225 S. W 695;
Bachmeyer v. Mutual- Reserve Life Ass'n, (1894) 87 Wis. 325,
58 N. W. 399; Continental Insurance Co. v. Delpeuch, (1876) 82
Pa. 225.
32
Weir v. Central National Ins. Co., (1922) 194 Iowa 446, 189
N. W 794; Garner v. New Jersey Fidelity and Platb Glass Ins. Co.
(Mo. App. 1918) 200 S. W 448; Corporation of Royal Exchange Ins
Co. v. Puckett, (Tex. Civ. Appl 1922) 246 S. W 705; Northern Assurance 3Co. Ltd. v. Gross, (Tex. Civ. App. 1928) 1 S. W (2d) 369, 371
" 3Germania Insurance Co. v. Klewer, (1889) 129 Ill. 599, 2Z
N. E. 489. Rule now is that crime charged must be a felony, pleaded
and relied upon and charged against a party to suit. See Illinois
development in text Mc nturff v. Insurance Co. of N. A., (1910)
248 Ill. 92, 93 N. E. 369.
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creased number of contempts resulting from violations of injunctions issued under the Volstead Act and similar state enforcement laws.
The line between a civil and a criminal contempt
is exceedingly fine.23 4 If the contempt is civil, a preponderance
suffices.2 35 If criminal, proof beyond a reasonable doubt is generally required.

3 6

In divorce actions, where adultery is in issue, either as a
part of the plaintiff's case, or as a part of the defense in a counter
suit, or in recrimination, the majority of American courts are influenced by the public policy favoring the preservation of family
life, and where children are involved, by the policy favoring their
protection. Consequently, more than a preponderance is required. The expressions, "clear and satisfactory," "clear and
convincing," "clear and conclusive," are used in designating the
evidence required. 137 Some few courts hold that a preponderance
is sufficient. 38 New Jersey requires proof beyond a reasonable
doubt."3 9
13 4Ex parte Grossman, (1924) 267 U. S. 87, 45 Supt. Ct. 232, 69
L. Ed. 527; Cf. State v. Froelich, (1925) 316 Ill. 77, 146 N. E. 733.
See also Root v. McDonald, (1927) 260 Mass. 344, 157 N. E. 684;
State v. Shumaker, (Ind. 1928) 163 N. E. 272; State v. Magee Pub.
Co., (1925) 29 N. M. 455, 224 Pac. 1028; Ex parte Green, (1927) 116
Tex. 515, 295 S. W 910. For material in legal periodicals see Beale,
Contempt of Court, Criminal and Civil, 21 Harv. L. Rev. 161, Taylor.
Procedure in Contempt Cases, 2 Va. L. Rev. 265; Hall, Power of
President to Pardon Criminal Contempt, 19 Ill. L. Rev. 176:
notes, 34 Yale L J. 312, 24 Mich. L. Rev. 189; 10 MiNNEMoA LAW
REVIEW 432, 6 Texas L. Rev. 79.
135Drakeford v. Adams, (1896) 98 Ga. 722, 25 S. E. 833; Flannery
v. People, (1907) 225 Ill. 62, 80 N. E. 60; Madalozzi v. Anderson,
(1926) 202 Iowa 104, 209 N. W 274; State v. Harris, (1905) 14 N. D.
501, 105 N. W 621.
136Gompers v. Buck Stove & Range Co., (1910) 221 U. S. 418,
31 Sup. Ct. 492, 55 L. Ed. 797; Tucker v. State, (1927) 35 Wyo. 430,
251 Pac.
460.
' 3 7 Marshall v. Marshall, (App. D.C. 1925) 3 F (2d) 244 (Clear
and satisfactory), Stewart v. Stewart, (1923) 52 App. D. C. 323 (Clear
and satisfactory); Brown v. Brown, (1915) 27 Idaho 205, 148 Pac.
45 (Clear and convincing); Leupold v. Leupold, (1914) 164 Iowa
595, 146 N. W 55 (Clear and satisfactory), Coker v. Coker, (1926)
216 Ky: 669, 288 S.W 291 (reasonably clear and convincing); Cashell
v. Cashell, (1927) 153 Md. 170, 137 Atl. 904 (Clear, satisfactory and
convincing); Nottingham v. Nottingham, (1924) 209 App. Div. 459,
204 N. Y. S. 750 (Clear and convincing), Diehl v. Hiehl, (1926) 87
Pa. Superior 545 (Clear and convincing); Evans v. Evans, (1926)
123 Okla. 9, 252 Pac. 837 (Convincing), Holm v. Holm, (1914) 44
Utah 242, 139 Pac. 937 (Clear and satisfactory); Schutte v. Schutte,
(1922) 90 W Va. 787, 111 S. E. 840 (Clear, strong ard convincing),
Poertner v. Poertner, (1886) 66 Wis. 644, 29 N. W 386 (Clear and
satisfactory
preponderance).
138 Lockhart v. Lockhart, (1920) 143 Ark. 276, 220 S. W 44;
Neff v. Neff, (1921) 96 Conn. 273, 114 Atl. 126; Hoet v. Hoef, (1926)
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In a miscellaneous group of cases-trespass for arson,"10 for
assault and batry with attempt to rape,'"
for poisoning
dogs;142 trover and conversion, imputing theft or embezzlement;143 assumpsit or account, imputing forgery;1" negligence,
charging murder; 14' etc.,"40-- the requirement of preponderance
prevails.

'

Although
fense, it may
actions based
not enough.

fraud is not ordinarily treated as a criminal ofbe desirable to mention the rule applied in civil
on fraud. A mere preponderance is usually held
This is the rule in the federal courts"7 and in

323 IIl. 170; 153 N. E. 658; Ellett v. Ellett, (1911) 157 N. C. 161, 72

S. E. 861, Jenkins v. Jenkins, (1922) 103 Or. 208, 204 Pac. 165; Taft
v. Taft, (1907) 80 Vt. 256, 67 AtI. 703.
13'Luderitz v. Luderitz, (1917) 88 N. J. Eq. 103, 102 Ati. 661, Johnson
v. Johnson, (1926) 99 N. j. Eq. 190, 131 At. 673; Gray v. Gray, (1926)
100 N. J. Eq. 71, 135 At. 34.
' Mead v. Hursted, (1884) 52 Conn. 53; Hale v. Matthews, (1888)
118 Ind. 527, 2Y N. E. 43; Rippey v. Miller, (1854) 1 Jones (N.C.)
479; Bradish v. Blihs, (1862) 35 Vt. 326.
14'Valencia v. Milliken, (1916) 31 Calif. App. 533, 160 Pac. 1086;
List v. Miner, (1901) 74 Conn. 50, 49 At. 856; Elliott v. Van Buren.
(1875) 33 Mich. 49; Schenck v. Dunkelow, (1888) 70 Mich. 89, 37
N. W. 886; Frey v. McManus, (1923) 154 Minn. 175, 191 N. W 392;
Champagne v. Hamey, (1905) 189 Mo. 709, 88 S. W 92.
42Heiligmann v. Rose, (1891) 81 Tex. 222, 16 S. W 931.
"43Cooper v. Spring Valley Water Co., (1911) 16 Calif. App. 17,
116 Pac. 298; Brothers v. Home, (1913) 140 Ga. 617, 79 S. E. 468;
Bissell v. West, (1871) 35 Ind. 55; Johnson Service Co. v. MacLernon,
(1911) 142 App. Div. 677, 127 N. Y. S. 431, United States Express Co.
v. Jenkins, (1889) 73 Wis. 471,.41 N. W 957.
144Brown v. Tourtelotte, (1897) 24 Colo. 204, 50 Pac. 195; McDonald v. McDonald, (1895) 142 Ind. 55. 41 N. E. 336; Lewis v.
Garretson, (1881) 56 Iowa 278, 9 N. W 214; Redden v. Tefft, (1892)
48 Kans. 302, 29 Pac. 157; McBee v. Bowman, (1890) 89 Tenn. 132.
14 S. W. 481.
l54Galloway v. United Railroads, (1921) 51 Calif. App. 575, 197
Pac. 663; Rome R. R. v. Barnett, (1894) 94 Ga. 446, 20 S. E. 355;
Cf. Bernier v. Illinois Central R. R., (1919) 215 Ill. App. 454; Boyce
v. Chapman, (1835) 2 Bing. N. C. 222; Vaughton v. The London &
N. W Ry., (1874) L. R. 9 Ex. 93.
'46Nebraska National Bank v. Johnson, (1897) 51 Neb. 546, 71
N. W 294 (Bill to impress trust on proceeds from stolen goods);
Nelson v. Pierce, (1894) 18 R. I. 539, 28 AtI. 806 (Seduction); Trzebtetowski v. Jereski, (1914) 159 Wis. 190, 149 N. ,W 743 (Seduction);
Stanton v. Sampson, (1876) 48 Vt. 628 (Action for damages for
death of plaintifFs husband, killed by "X," to whom defendant had
sold liquor); Weston v. Gravlin, (1877) 49 Vt. 507 (Trespass, shooting with
malice).
"47 Maxwell Land Grant Case, (1887) 121 U. S. 325, 7 Sup. Ct.
1015, 30 L. Ed. 949; Lalone v. United States, (1896) 164 U. S. 255,
17 Sup. Ct. 74, 41 L. Ed. 425; United States v. Detroit Lbr. Co..
(1905) 200 U. S. 321, 26 Sup. Ct. 282, 50 L. E. 499; Teapot Dome Case,
(C.C.A. 9th cir. 1926) 14 F (2d) 705; In re Locust Bldg. Co., (C.C.A.
2d cir. 1924) 299 Fed. 756; United States v. Pan American Petroleum
Co., (C.C.A. 9th cir. 1925) 6 F (2d) 43, 51.
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the majority of state courts. 48 Here, as in the divorce actions
mentioned above, the courts talk in terms of "clear and convincing," "clear and satisfactory," "clear and conclusive," and "evidence of the most positive kind." Four or five courts say a preponderance is sufficient.' 0 No modern decisions require proof
beyond a reasonable doubt.
In England there are few cases on the question of proof of
a criminal act in a civil cause.150 However, the trend seems to
be toward the American view A leading English authority on
Evidence in his latest work,' 5 ' goes so far as to say that the majority view in America is now the majority view in England.
CONCLUSION

In the majority of cases dealt with in this article, evidence
had been submitted to a jury, and the legal question as to the
quantum of proof arose in connection with the trial court's instruction to the jury There are, however, some cases, tried to
'4sHenderson v. Gilliland, (1914) 187 Ala. 268, 65 So. 793; Schwalbach v. Jones, (1925) 27 Ariz. 260, 232 Pac. 558; Abrams v. Daugherty,
(1922) 60 Calif. App. 297, 212 Pac. 942; Gertner v. Bank, (1927) 82
Colo. 13, 257 Pac. 247; Freeman v. Topkis, (Del. 1893) 40 At. 948;
Barnes v. Willis, (1913) 65 Fla. 363, 61 So. 828; Wallace v. Mattice,
(1888) 118 Ind. 59, 20 N. E. 497; Godwin v. De Motte, (1916) 64
Ind. App. 394, 116 N. E. 17; Wolf v. Lawrence, (1916) 276 Ill. 11,
114 N. E. 567, Fehr v. Haworth, (1920) 33 Idaho 96, 190 Pac. 248;
Edmunds v. Ninemires, (1925) 200 Iowa 805, 204 N. W 219; Farmers
Bank & Trust Co. v. Dent, (1924) 206 Ky. 405, 267 S. W 202;
Charrlott v. Louisiana College, (1925) 1 La. App. 438; Prince v.
Brackett, (1925) 125 Me. 31, 130 Atl. 509; Crockett v. Bank, (1924)
145 Md. 435, 125 Atl. 712; Zintz v. Golub, (1927) 260 Mass. 178, 156
N. E. 903; Carter v. Eastman Co., (1909) 95 Miss. 651, 48 So. 615;
Woosley v. Wells, (Mo. 1926) 281 S. W 695; Nevada Mining Co. v.
Rae, (1923) 47 Nev. 173, 218 Pac. 89; Eaton v. Eaton, (1874) 37
N. J. L. 108; Hill v. International Co., (1925) 129 Miss. Rep. 25,
220 N. Y. S. 711, Donahue v. Mutual Life Ins. Co., (1917) 37 N. D.
203, 164 N. W 50; Garland v. Carpathia Petroleum Co., (1924) 99
Okla. 210, 226 Pac. 379; Ganoe v. Ohmart, (1926), 118 Or. 135, 246
Pac. 349, Pusic v. Salak, (1918) 261 Pa. St. 512, 104 AtI. 751, Mayberry
v. Nichol, (Tenn. 1896) 39 S. W 881, Scott v. Scott, (1925) 142
Va. 31, 128 S. E. 599; Hunt v. Hunt, (1922) 91 W Va. 685, 114 S. E.
283; Bechman v. Salzer, (1918) 168 Wis. 277, 169 N. W 279.
'49Hildebrand v. Graves, (1925) 169 Ark. 210, 275 S. W 524;
Tanton v. Martin, (1909) 80 Kans. 22, 101 Pac. 461, Krause v. Miller,
(1925) 232 Mich. 123, 205 N. W 147; Dowdon v. Kanuch, (1924) 158
Minn. 75, 196 N. W 819; Gehlert v. Quinn, (1907) 35 Mont. 451, 90
Pac. 168; Patrick v. Leach, (1879) 8 Neb. 531, Tuttle v. Tuttle,
(1907) 146 N. C. 484, 59 S. E. 1008; Linn v. Wright, (1857) 18 Tex.
317" Sparks v. Dawson, (1877) 47 Tex. 138; 'Jewelry & Music House
v. Loveland, (1927) 25 Ohio App. 116, 157 N. E. 500.
15OSee cases cited supra notes 23, 24, 25.
15'Phpson, Law of Evidence, 6th ed., p. 10 and cases cited.
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the court, in winch the question arose. In such cases-usually
actions for divorce, acifbns involving fraud, and the like-the
question has generally been treated in the same manner as if
trial had been to The jury For instance, in proving fraud, the
proof must be convincing to a trained judge, or such as would be
regarded by an appellate court as sufficient to support the result
reachedl by the trial court.
In conclusion it might be well to call attention to the fact
that- even in jury cases, where the evidence is sufficient to take
the case to the jury, the verdict may little observe the distinction
between "preponderance" and "reasonable doubt." The courts
themselves are doubtful as to where the line between the two
should be drawn. Juries are less apt to consider such technical'
distinctions, and where the jury brings in a general verdict, there
is no way of knowing the weight given to the court's instructions.
The correct instruction suffices for the court of review.

APPENDIX
The development of the law in each of the forty-eight
states on the proof of a crime in a civil proceeding is presented in this .Appendix.1
'For the rules in various jurisdictions in divorce proceedings involving adultery and actiois involving fraud, see notes 137-139, and 147-149,
supra.
ALABAmtA. The first case raising the question settled the law in Alabama. This was Spruil v. Cooper, (1849) 16 Ala. 791 (Slanderperjury). Preponderance sufficed. Same in Jordan & Sons v. Mann, (1877)
57 Ala. 595 (Action to recover penalty). In bastardy proceedings the jury
must be "reasonably satisfied." This means no more than a preponderance. For citations of cases, see note 127, supra.
AR zONA. No cases. In actions involving fraud, the proof must be
"clear and satisfactory." Schwalbach v. Jones, (1925) 27 Ariz. 260,
232 Pac. 558.
Question seemingly has been raised only in divorce acARxANSAS.
tions based- on adultery, a preponderance sufficing. Spurlock v. Spurlock,
(1906) 80 Ark. 37, 96 S. W 753; Leonard v. Leonard, (1912) 101 Ark.
522, 142 S. W 1133, Simpkins v. Simpkins, (1918) 136 Ark. 588, 207
S. W 28, Lockhart v. Lockhart, (1920) 143 Ark. 276, 220 S. W 44.
CALIFORNIA Mark v. Gelzhaeuser, (1875) 50 Calif. 631 (SlanderTheft). Proof oeyond a reasonable doubt required. Disapproved and
"preponderance" rule establislied in Henry v. DeYoung, (1898) 119

Calif. 670, 52 Pac. 150 (Slander-Murder).

All subsequent cases require

preponderance only., -Cooper v. Spring Valley Water Co., (1911) 16
Calif. App. 17, 116 Pac. 298 (Conversion-Theft), Valencia v. Milliken,
(1916) 31 Calif. App. 533, 160 Pac. 1086 (Civil action for rape), Galloway v. United Railroads, (1921) 51 Calif. App. 575, 197 Pac. 663 (Negligence, motorman. charged with manslaughter), Estate of Nelson, (1923)
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191 Calif. 280, 216 Pac. 368 (Will contest based on forgery), Fon v.
Chambers, (1924) 68 Calif. App. 244, 228 Pac. 865 (Claim and delivery
involving lottery tickets).
CoioRAno. "Preponderance" rule applied from the first. Downing
v. Brown, (1877) 3 Colo. 571 (Libel-Forgery), Brown v. Tourtelotte,
(1897) 24 Colo. 204, 50 Pac. 195 (Action on note-Defense, forgery),
Smith v. Smith (1901) 16 Colo. App. 333, 65 Pac. 401 (Action to recover
penalty).
CoNN=rcUr. Munson v. Atwood, (1861) 30 Conn. 102 (Action to
recover penalty) settled the law in favor of preponderance. Has been
consistently followed and applied. Hall v. Brown, (1862) 30 Conn. 551
(Penalty), Mead v. Husted, (1884) 52 Conn. 53 (Trespass, arson imputed), Fay v. Reynolds, (1891) 60 Conn. 217, 21 AtI. 418 (Bastardy),
List v. Miner, (1901) 74 Conn. 50, 49 Ati. 856 (Damages for an indecent
and felomous assault), Neff v. Neff, (1921) 96 Conn. 273, 114 Atl. 126
(Divorce-Adultery).
DE.AWARm. Problem seemingly has been presented in but one case,
Vail v. State, (1897) 1 Penn. 8, 39 Atl. 451 (Bastardy). Persuasion beyond a reasonable doubt was required.
FLOmiDA. "Reasonable doubt"" rule was first applied. Schultz v. Pacific Ins. Co., (1872) 14 Fla. 73 (Insurance-Arson). This case was reluctantly followed in Williams v. Dickenson, (1891) 28 Fla. 90, 9 So.
847 (Trespass-Arson). An exception seems to have been made in bastardy
cases. E. N. E. v. State ex rel. L. E., (1899) 25 Fla. 268, 6 So. 58. The
Schultz and Williams cases were expressly disapproved in Abraham v.
Baldwin, (1906) 52 Fla. 151, 42 So. 591 (Slander-Theft) and "preponderance" rule applied. Sovereign Camp, W 0. W v. Hodges, (1916) 72 Fla.
467, 73 So. 347 (Insurance-Suicide) followed the Baldwin decision. Preponderance is the rule today.
GEoRGIA. Williams v. Gunnels, (1881) 66 Ga. 521 (Slander. charging bestiality) raised the point; but it was not considered by appellate
court, because no error was assigned on the lower court's charge. First
considered by supreme court in Atlanta Journal v. Mayson, (1893) 92 Ga.
640, 18 S. E. 1010 (Slander-Forgery). Preponderance sufficient. This
case settled the law in Georgia. Applied in Rome Ry. v. Barnett, (1894)
94 Ga. 446, 20 S. E. 355 (Action for death-Willful homicide), Brothers
v. Horne, (1913) 140 Ga. 617, 79 S. E. 468 (Trover-Theft), Cowart v.
Strickland, (1919) 149 Ga. 397, 100 S. E. 447 (Ejectment. Forgery of
deed involved.) Redfearn v. Thompson, (1911) 10 Ga. App. 550, 73 S.
E. 949 (Slander-Adultery) followed the Atlanta Journal decision but
questioned its soundness.
IDAHo. Question has never been raised. Proof of adultery in divorce proceeding must be clear and conclusive. Brown v. Brown, (1915)
27 Idaho 205, 148 P.ac. 45.
ILLINois. For the development in Illinois, see text pp. 570-76, supra.
INDIANA. Indiana was one of the states, which, after carrying the
"two witness" rule over into slander-perjury causes, confounded this "two
witness" rule with the "reasonable doubt" rule and applied the latter, to
gether with the former, in slander-perjury cases. Two early decisions,
Offutt v. Earlywine, (1838) 4 Blackf. (Ind.) 4660 and Byrket v. Monohn, (1844) 7 Blackf. (Ind.) 83, are responsible for the application of the
"two witness" rule in a civil case. Both were actions in slander for charging perjury. Neither required evidence beyond a reasonable doubt. The
second of the two was cited as authority for the "reasonable doubt" rule
and that rule applied in Lanter v. McEwen, (1847) 8 Blackf. (Ind.) 495
(Slander-perjury). Three cases from other states were also cited as
authorities, all of which were erroneously construed. From slander-per-
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jury actions, the "reasonable doubt" rule was extended to slander actions
charging other crimes. Wonderly v. Nokes, (1848) 8 Blackf. (Ind.)
589.extended it to a slander-larceny situation. These cases were followed
in Landis v. Shanklin (1848) 1 Ind. 92 (Slander-larceny), Gants v.
Vinard, (1849) 1 Ind. 511 (Slander-perjury), Shoutly v. Miller, (1849)
1 -Ind. 544 (Slander-larceny),. Swails v. Butcher, (1850) 2 Ind. 84
(Slander-perjury), Tucker v. Call, (1873) 45 Ind. 31 (Slander-larceny.
The court refused to change the rule)'; Hutts v. Hutts, (1878) 62 Ind.
214 (Slander-perjury), Fowler v. Wallace, (1891) 131 Ind. 347, 31
N. E. 53 (Slander-Embezzlement.
Established rule reluctantly followed. Elliott, C. J., felt that a change, if any, should be made by the
legislature. Strong dissent by Olds, J.). Legislative action was taken
and the "reasonable doubt" rule was abrogated in all slander or libel actions
in 1897. Acts of 1897, p. 137, now sec. 400 Ind. Ann. Stat. (Burns, 1926).
During the fifty years prior to the statute, the doctrine wvas strictly
confined to slander or libel actions m which a crime was charged. Moral
turpitude was not enough. Wilson v. Barnett, (1873) 45 Ind. 163 (Slander
-fornication).
In this case there is also a dictum to the effect that the
crime must be pleaded. In all other civil actions, charging or imputing
crime, a preponderance of the evidence was enough. Bissell v. Wert,
(1871) 35 Ind. 54 (Conversion-larceny), Continental Ins. Co. v. Jachmchen, (1886) 110 Ind. 59, 10 N. E. 636 (Insurance--Arson), Reynolds
v State, (1888) 115 Ind. 421, 17 N. E. 909 (Bastardy), Hale v. Matthews,
(1888) 118 Ind. 527, 21 N. E. 43 (Damages for destroying propertyarson). It is so today. Modern Woodmen v. Craiger, (1910) 175 Ind.
30, 92 N. B. 113 (Insurance-suicide), Sovereign Camp, W 0. W .
Porch. (1915) 184 Ind. 92, 110 N. E. 659, semble.
IowA. For the development in Iowa, see text pp. 567-570, supra.
KANSAS. Question first presented in a divorce proceeding, adultery
being charged. "Clear, satisfactory- and positive" evidence required.
Burke v. Burke, (1890) 44 Kans. 307, 24 Pac. 466. However, as indicated
in the text at page 580, most states require such proof in divorce proceedings. In other civil actions charging or imputing crime, a preponderance
suffices. Redden v. Tefft, (1892) 48 Kans. 302, 29 Pac. 157 (Ejectment;
defendant in possession under forged deed), State ex rel. v. Law, (1914)
93 Kans. 357, 144 Pac. 232 (Bastardy), State ex rel. v. Woods, (1918)
102 Kans. 499, 170 Pac. 986 (Bastardy).
KENTucKY. Aetna Ins. Co. v. Johnson, (1874) 11 Bush (Ky.) 587
(Insurance-arson. Preponderance).
Suggested that persuasion beyond
a reasonable doubt should be required in slander or libel cases based on
charges of crime, if it should be required in any civil case. But a preponderance was held to be sufficient in a slander-perjury action, decided
two years later. Sloan v. Gilbert, (1876) 12 Bush (Ky.) 51. The law
was settled by these two decisions. In actions to recover a penalty, however, proof beyond a reasonable doubt is required. L. & N. R. R. v.
Commonwealth, (1902) 112 Ky. 635, 66 S. W 505; American Express
Co. v. Commonwealth, (1916) 171 Ky. 1, 186 S. W 887
LouisiANA.
Two early decisions established the "preponderance" rule
in Louisiana in actions to recover on fire insurance policies, the defense
being arson. Wightman v. Western Marine & Fire Ins. Co., (1844) 8
Rob. (La.) 442; Hoffman v. Western M. & F Ins. Co., (1846) 1 La.
Ann. 216. The question has rarely been raised since those decisions. A
preponderance suffices in slander actions based on charges of crime, the truth
being plead m defense. D'Echaux v. D'Echaux, (1913) 133 La. 123, 62
So. 597. In divorce proceedings a charge of adultery must be fully proved.
Cooper v. Cooper, (1836) 10 La. (O.S.) 249. Full proof is also required
to establish -fraud. Charrotte v. La. College, (1925) 1 La. App. 438.
MAiNE. Proof beyond a reasonable doubt -as required at one time
in Maine. Thayere v. Boyle, (1849) 30 Me. 475 (Trespass for burning a
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barn. Penalty) , Newbit v. Statick, (1853) 35 Me. 315 (Slander-perjury), Butman v. Hobbs, (1853) 35 Me. 227 (Insurance-arson). Limited
to proof of crimes charged in pleadings in Sinclair v. Jackson, (1860) 47
Me. 102 (Trover, imputing theft. Not charged in pleadings, therefore,
preponderance sufficient) and in Paul v. Currier, (1866) 53 Me. 526 (Trespass-arson. Charged in pleadings. Persuasion beyond reasonable doubt
necessary). Exception made in bastardy cases, preponderance sufficing
in them. Knowles v. Scribner, (1870) 57 Me. 495. 'Rule overthrown in
civil cases and "reasonable doubt" confined to criminal prosecutions in
Leading case).
Ellis v. Buzzell, (1872) 60 Me. 209 (Slander-adultery.
Followed in Decker v. Somerset Mutual Fire Ins. Co., (1876) 66 Me.
406 (Insurance-arson) and in Campbell v. Burns, (1900) 94 Me. 127,
46 Atl. 812 (Action to recover a penalty).
McBee v. Fulton, (1877) 47 Md. 403 (Slander-indecent
MARYLAND.
exposure) first raised the question. Preponderance was held to be sufficient. Followed in Wagoner v. Wagoner, (1887) 10 At. 221 (Divorceadultery). Rule in divorce proceedings has now been changed. "Clear,
satisfactory and convincing" proof is required today. Cashell v. Cashell,
(1927) 153 Md. 170, 137 Ati. 904. Bastardy proceedings are criminal
proceedings by statute. Sec. 5, Art. 12, Md. Ann. Code (Bagby, 1924).
Proof beyond reasonable doubt is required. Norwood v. State, (1876)
45 Md. 68. The statute or like statutes have been in existence since 1781.
MASSACausrxrs. The preponderance rule has prevailed front the
first. Schmidt v. N. Y. Union Mutual Fire Ins. Co., (1854) 1 Gray
(Mass.) 529 (Insurance-arson). There was a suggestion in the case
that greater proof might be required where the defendant in a special
plea in justification charged the plaintiff with a crime. Suggestion acted
upon by trial court in Gordon v. Parmlee and "reasonable doubt" instruc
tion given. Reversed on appeal (1860) 15 Gray (Mass.) 413 and the doubt
removed. Preponderance sufficient in all subsequent cases. Richardson
v. Burleigh, (1862) 3 Allen (Mass.) 479 (Bastardy), Young v. MakeDeace. (1869) 103 Mass. 50 (Bastardy), Anderson v. Edwards, (1877)
123 Mass. 273 (Criminal fraud), Roberge v. Burnham, (1878) 124 Mass.
277 (Action to recover a penalty) , Grella v. Lewis Wharf Co., (1912)
211 Mass. 54, 97 N. E. 745 (Negligence, causing death. Penal in nature
by statute) Bryant v. Rich's Grill, (1914) 216 Mass. 344, 103 N. E.
925 (Action to recover penalty).
MICH IAN.

For development in Michigan, see text pp. 576-77, supra.

Question first considered in Burr v. Wilson, (1875)
22 Minn. 206 (Action in nature of deceit, violation of a criminal statute
being implied). Since there was no issue of crime raised by the pleadings, a preponderance of evidence was held to be sufficient to establish the
plaintiff's case. Unnecessary to determine the measure of proof where
crime charged in the pleadings. That particular point was raised and
decided in favor of "preponderance" in Thoreson v. Northwestern Nat'l
Ins. Co., (1882) 29 Minn. 107, 12 N. W 154 (Action on fire insurance
policy Defense, conspiracy to defraud, a crime). The Thoreson case
was cited and followed in State v. Nichols, (1882) 29 Minn. 357 13 N.
W 153 (Bastardy). "Preponderance" rule has been consistently applied.
Lahr v. Kraemer, (1903) 91 Minn. 26, 97 N. W 418 (Action to recover
for services. Counterclaim, embezzlement)
Frey v. McMannus, (1923)
154 Minn. 175. 191 N. W 392 (Assault and battery-rape) , State v.
Schmidt, (1923) 155 Minn. 440, 193 N. W 954 (Bastardy).
MINNESOTA.

MiSSiSSippi.

No cases directly raising the question.

In Banks v.

Banks. (1918) 118 Miss. 783, 79 So. 841 (Divorce-Recrmmation) it was
held that the circumstances, by which the offense of adultery was sought
to be established, must be proven with reasonable certainty.
MISSOURI.

Marshall v. Thames Fire Ins. Co., (1869)

(Insurance-arson.

Preponderance sufficient.)

43 Mo. 586

Followed in Rothschild v.
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The American Central Ins. Co., (1876) 62 Mo. 356 (Insurance-arson).
Exception made in slander actions based on charges of crime and persuasion beyond a reasonable doubt required to support a defense of justification in Polston v. See, (1873) 54 Mo. 291 (Slander-Theft. Excellent dissenting opimon by Sherwood, J.). Majority opinion followed in
Elder v. Oliver, (1888) 30 Mo. App. 575 (Slander-larceny). Polston
v. See overruled and "preponderance" rule reestablished in Edwards v.
Geo. Knapp & Co., (1888) 97 Mo. 432, 10 S. W 54 (Slander-incest).
Since the Knapp decision, Missouri has consistently applied the "preponderance" rule. Smith v. Burrus, (1891) 106 Mo. 94, 16 S. W 881
(Malicious prosecution-theft involved), Champagne v. Hamey, (1905)
189 Mo. 709, 88 S. W 92 (Assault & B.-rape), State ex rel. Detroit
Ins. Co. v. Ellison, (1916) 268 Mo. 239, 187 S. W 23 (Insurance-arson), Garer v. New Jersey, etc., Ins. Co., (Mo. App. 1918) 200 S.
W 448 (Burglary insurance. Proof of theft), Prentiss v. Ill. Life Ins.
Co., (Mo.- 1920) 225 S.W 695 (Insurance-suicide).
MoNTAN'A. The question has been presented in one case, a disbarment proceeding, In re Welcome, (1899) 23 Mont. 450, 59 Pac. 445
(Bribery charged). Proof beyond a reasonable doubt required in criminal
cases only. Here, the court must be reasonably certain of guilt.
NERAsxA. Patrick v. Leach, (1879) 8 Neb. 530 (Fraud. Preponderance). Cited and followed in Altschuler v. Algaza, (1884) 16 Neb.
631, 21 N. W 401 (Bastardy). "Preponderance" rule consistently applied.
Stiickler v. Grass, (1891) 32 Neb. 811, 49 N. W 804 (Bastardy), Olson
v. Peterson, (1891) 33 Neb. 358, 50 N. W 155 (Bastardy), Dukeheart
v. Coughman, (1893) 36 Neb. 412, 54 N. W 680 (Bastardy), Nebraska
Nat'l Bank v:Johnson, (1897) 51 Neb. S46, 71 N. W 294. (Action to impress
with trust the proceeds of stolen property), Schmuck v. Hill, 1901 2 Neb.
(unof.) 79, 96 N. W 158 (Action to recover for criminal libel), Peterson
v. State, (1907) 79 Neb. 132, 112 N. W 306 (Action to recover penalty),
Thamann v. Merritt, (1922) 107 Neb. 602, 186 N. W 1003 (Action to
recover for death of plantifFs husband. Unlawful sale of liquor involved.)
NvA.A. No cases. Fraud must be "clearly and satisfactorily" proved.
Nevada Mimng and Exp. Co. v. Rae, (1923) 47 Nev. 173, 218 Pac. 89.
NEW
HAMPSHIMR. Preponderance rule applied from .the first.
Matthews v. Huntley, (1838) 9 N. H. 146 (Slander-perjury. Dictum),
Hitchcock v. Munger, (1844) 15- N. H. 97 (Qui tam to recover penalty
for exacting usury), Folsom v. Brawn, (1852) 25 N. H. 114 (Slanderperjury).
NEW JERSEY. Brolasky v. Miller, (1852) 8 N. J. Eq. 789 (Foreclosure.
Usury involved. Strictly proved), Berckmans v. Berckmans, (1864) 17
N. J. Eq. 453 (Divorce-adultery. Beyond a reasonable doubt.) Persuasion beyond a reasonable doubt required today in divorce proceedings
involving adultery. Luderitz v. Luderitz, (1917) 88 N. J. Eq. 103, 102
At. 661, Gray v. Gray, (1926) 100 N. J. Eq. 71, 135 At. 34. More than
a preponderance was required in other civil proceedings for a time. Conover v. Van Mater, (1867) 18 N. J. Eq. 481 (Foreclosure. Usury involved. Beyond reasonable doubt), Am. Mutual Ins. Co. v. Anderson,
(1868) 33 N. J. L. 151 (Insurance--arson. Clear and satisfactory proof),
decision of superior court in Kane v. Hiberma Ins. Co., (1876) 38 N. J. L
441 (Insurance--arson. Beyond reasonable doubt). The Kane case wras
reversed by the court of appeals and errors, and the preponderance rule
was adopted. (1877) 39 N. J. L, 697. So today. Blackmore v. Ellis,
(1903) 70 N. J.L. 264, 57 At. 1047 (Assault), Overseer of Poor
v. Eason, (1918) 92 N. J. L. 199, 104 Adt. 291 (Bastardy) Miller v.
New Amsterdam Casualty Co., (1920) 94 N. J. L. 508, 110 AUt. 810
_(Insurance-theft).
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NEw MExico. No cases. In actions involving fraud, the proof must
be "clear, conclusive and satisfactory." Berrendo Irr. Co. v. Jacobs, (1917)
23 N. M. 290, 168 Pac. 483.
NEw YORK. The question has been considered in some twenty-five or
more cases in this state. Very few of these have been considerations by the
highest state court. The uncertainties that existed are traceable to the
case of Woodbeck v. Keller, (1826) 6 Cow. (N.Y.) 118 and its offspring,
Clark v. Dibble, (1837) 16 Wend. (N.Y.) 601, Hopkins v. Smith, (1848)
3-Barb. (N.Y.) 599. As shown in the text, pp. 564-65, supra, these cases
merely applied the "two witness" rule to civil actions in slander based on
perjury. Courts and lawyers were prone to consider them as establishing
the "reasonable doubt" degree of evidence, also. The three cases were
properly construed and distinguished, and "preponderance" rule applied in
Johnson v. Agricultural Ins. Co., (1881) 25 Hun 251 (Insurance-arson).
They were confined to their true limits by the court of appeals in People
v. Briggs, (1889) 114 N. Y. 56, 20 N. E. 820, affirming 47 Hun 266 (Action
to recover penalty. Preponderance). These, two cases, together with ain
earlier case-N. Y. Guaranty & Indem. Co. v. Gleason, (1879) 78 N. Y.
503 (Forgery involved)-and an intervening case-New York Ferry
Co. v. Moore, (1886) 102 N. Y. 667, more fully reported in 6 N. E. 293
(Conversion-theft) -seemingly should have settled the question. Subsequent litigation, despite the fact that the preponderance rule was consistently applied, indicated otherwise. Davis v. Rome R. R. Co., (1890)
56 Hun (N. Y.) 372, 10 N. Y. S. 334 (Embezzlement involved), Lewis v.
Shull, (1893) 67 Hun (N.Y.) 543, 22 N. Y. S. 484 (Slander-theft), and
Weir v. Aetna Ins. Co., (1895) 91 Hun (N.Y.) 217, 36 N Y. S. 216
(Insurance-arson) were such cases. None were expressed from the highest
court. Any doubts that may have been entertained relative to the Court of
Appeals' thoughts upon the matter were definitely set at rest in Kurz v.
Doerr (1904) 180 N. Y. 88, 73 N. E. 926 (Damages for felonious assault
with a firearm). This decision settled the law in favor of "preponderance."
An exception has existed and continues to exist in bastardy cases. They
are considered quasi criminal and require proof that is "entirely satisfactory."
Commissioner of Public Charities v. O'Keefe, (1917) 180 App. Div. 667, 168
N. Y. S. 240.
NORTH CAROLINA. North Carolina has known no other rule ii civil
cases than that of preponderance. Kincade v. Bradshaw, (1824) 3 Hawks
(N.C.) 63 (Slander-perjury) , Rippey v. Miller, (1854) 1 Jones (N.C.)
479 (Trespass for burning wheat, arson), Barfield v. Britt, (1854) 2
Jones (N.C.) 41 (Slander-murder) Blackburn v. Insurance Co., (1895)
116 N. C. 821, 21 S. E. 922 (Insurance-arson), Tuttle v. Tuttle, (1907)
146 N. C. 484, 59 S. E. 1008 (Set aside deed-fraud), Ellett v. Ellett, (1911)
157 N. C. 161, 72 S. E. 861 (Divorce-adultery).
NORTH DAKOTA. Question has seemingly been raised in bastardy proceedings only. In these preponderance suffices. State v. Brandner, (1911)
21 N. D. 310, 130 N. W 941, State v. Goetz, (1911) 21 N. D. 569, 131
N. W 514. Proof of fraud must be "clear and convincing." Reitsch v.
McCarty, (1916) 35 N. D. 555, 160 N. W 694.
OHIo. Lexington Ins. Co. v. Paver, (1847) 16 Ohio 324 (Insurancearson. Beyond a reasonable doubt.) This is the only Ohio decision requiring the strict degree of proof. It has never been expressly overruled. The
court would not extend the doctrine to actions involving fraud in Strader
v. Mullane, (1867) 17 Ohio St. 624, or in Jones v. Greaves, (1874) 26
Ohio St. 2. The doctrine was restricted to insurance and slander cases
by the decision in Lyon v. Fleahman, (1877) 34 Ohio St. 151 (Action to
recover penalty). The Lexington Ins. case was impliedly overruled aiid
the doctrine thrown overboard in Bell v. McGinniss, (1883) 40 Ohio St. 204
(Slander-stealing horse). No case has raised the question since 1883, indicating that the law is considered as settled in favor of preponderance.
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In fraud cases, a preponderance suffices. Bates v. Firestone, (1923) 20
Ohlo App. 51, 153 N. E. 144, State Savings & Trust Co. v. Grady, 1923)
20 Ohio App. 385, 153, N. E. 238, Jewelry & Music House v. Loveland,
(1927) 25 Ohio App. 116, 157 N. E. 500.
OKLAHOMA. Problem presented in bastardy and divorce proceedings.
"Preponderance" is the rule m these. Libby v. State, (1914) 42 Okla.
603, 142 Pac. 406 (Bastardy), Powelson v. State, (1917) 69 Okla. 72,
169 Pac. 1093 (Bastardy), Evans v. Evans, (1926) 123 Okla. 9, 252 Pac.
837 (Divorce-adultery.)
OREwON. Few cases. "Preponderance" rule applied. Smith v. Smith
(1874) 5 Ore. 186 (Divorce-adultery). First Nat'l. Bank v. Commercial
Assurance Co. (1898) 33 Ore. 43, 54, 52 Pac. 1050, 1054 (Insurance-arson.
Dictum), Jenkins v. Jenkins (1922) 103 Ore. 208, 204 Pac. 165. (Divorce
-adultery).
The confounding of "two witness ' rule and the
PENNSYLVANL.
"reasonable doubt" rule has aisturbed the law in Pennsylvania. Steinman v.
McWilliams, (1847) 6 Pa. St. 170 and Gorman v. Sutton, (1858) 32 Pa. St.
247 applied the "two witness" rule in slander-perjury actions. They did
nothing more. Both have been cited as authority for persuasion beyond
a reasonable doubt. In Burford v. Wible. (1858) 32 Pa. St. 95 (Slanderfornication) a dictum, requiring "reasonable doubt," is to be found. Woddrop
v. Thacher, (1887) 117 Pa. 340, 11 At. 621, (Slander--embezzlement)
required a preponderance, the proof of crime being introduced under a plea
of not guilty. Had justification been the plea, the court intimates the strict
degree of proof might have been required. The legislature dispelled the
doubts, relative proof of justification in slander actions, by making the
"preponderance" rule statutory. Act of April 11, 1901, Sect. 2 P L 74.
Sacchetti v. Fehr, (1907) 217 Pa. 475, 66 At!. 742 (Libel-perjury) applied
the statute. In other civil cases, involving crimes, preponderance prevailed.
Continental Ins. Co. v. Delpeuch, (1876) 82 Pa. St. 225 (Insurance-suicide), Somerset Co. Ins Co. v. Usaw, (1886) 112 Pa. 80, 4 At. 355
(Insurance-arson).
RHODE IsLAND. Two cases. They are accepted as decisive of the law
in R. I. Both apply the "preponderance" rule. State v. Bowen, (1883)
14 R. I. 165 (Bastardy), Nelson v. Pierce, (1894) 18 R. I. 539, 28 At. 806
(Seduction).
16 S. C. 435
SoUTH CAROLINA. .Burckhalter v. Coward, (1881)
(Slander-Theft. Beyond a reasonable doubt). Murray v. Aitken Mining
Co., (1892) 37 S. C. 468, 16 S. E. 143 (Breah of trust-larceny. Beyond
a reasonable doubt). These cases have not been-overruled and seem to put
South Carolina in a class, by itself in adherance to the "reasonable doubt"
doctrine. But see Salley v., Globe Indemnity Co., (1925) 133 S. C. 342,
131 S. E. 616 (Fidelity Insurance-Theft imputed. Preponderance
sufficient).
SOUTH DAKoTA. In State v. Bunker, (1895.) 7 S. D. 639, 65 N. V 33
and State v.'Knutson, (1904) 18 S. D. 444, '101 N. W 33, both bastardy
proceedings, a preponderance sufficed.
TENNESSEE Coulter v. Stuart, (1828) 2 Yerg. (Tenn.) 225 decided that
the "two witness" rule should be applied in slander-perjury actions when
justification was pleaded. A dictum to the effect that proof must be beyond
a reasonable doubt was the source of some uncertainty for a number of
years, the doubt not being removed until 1909, when the decision in Lay
v. Lmke, (1909) 122 Tenn. 433, 123 S. W 746 renounced the authority of
this dictum .and definitely established the "preponderance" rule. Prior
to this decision the court had not stood still. .Stovall v. State, (1877)
9 Baxter (Tenn.) 597 settled the question in bastardy proceedings in favor
of preponderance. Cox v. Crumley, (1880) 5 Lea (Tenn.) 529 held a
preponderance sufficient in an action for damages sustained at the hands
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of a mob. McBee v. Bowman, (1890) 89 Tenn. 132, 14 S. W 481 (Willsforgery) recognized the sufficiency of a preponderance and expressly disapproved Hills v. Goodyear, (1880) 4 Lea (Tenn.) 233 (Action on bond
-- defense, forgery), which had required "clear and satisfactory" proof.
The Bowman case also recognized an exception in slander-perjury actions.
Sparta v. Lewis, (1892) 91 Tenn. 370, 23 S. W 182 decided that a preponderance would suffice in an action to recover a penalty. Fleming v.
Wallace, (1905) 116 Tenn. 20, 91 S. W 47 (Slander-felony) required a
preponderance and restricted Coulter v. Stuart to its facts.
TEXAS.
"Preponderance" rule has been applied from the first. Lin
v. Wright, (1857) 18 Tex. 317 (Fraud), Sparks v. Dawson, (1877) 47
Tex. 138 (Fraud), Heiligmann v. Rose, (1891) 81 Tex. 222, 16 S. W
931 (Poisoning dogs, a crime. Sparks case cited), Corporation of Royal
Exchange Assurance v. Puckett, (Tex. Civ. App. 1922) 246 S. W 705
(Auto insurance-theft) Northern Assurance Co. v. Gross, (1928) 1 S. W
(2d) 369 (Semble).
Few cases. In lastardy proceedings a preponderance suffices.
UTAH.
State v. Reese, (1913) 43 Utah 447, 135 Pac. 270. Proof of adultery in
divorce proceedings must be "clear and satisfactory." Holin v. Holni,
(1914) 44 Utah 242, 139 Pac. 937
VERMONT.
In all save actions to recover penalties a preponderance
suffices. Bradish v. Bliss, (1862) 35 Vt. 326 (Trespass for arson) , Briggs
v. Cooper, (Slander---crime) cited in the Bliss opinion at p. 329; Weston
v. Gravlin, (1877) 49 Vt. 507 (Trespass, damage from gun fire), Currier
v. Richardson, (1891) 63 Vt. 617, 22 Ati. 625 (Slander-theft), Lindley
v. Lindley, (1896) 68 Vt. 421, 35 At. 349 (Divorce-adultery), Taft v.
Taft, (1907) 80 Vt. 256, 67 Ati. 703 sem ble. In actions to recover penalties.
the "reasonable doubt" doctrine is applied. This, seemingly, from a dislike
for forfeiture. White v. Comstock, (1834) 6 Vt. 409 (Action to recover
usury, a penalty), Brooks qui tam v. Clayes & Morse, (1838) 10 Vt. 37
Dyer v. Lincoln, (1839) 11 Vt. 300 Riker v. Hooper, (1862) 35 Vt. 457
Stanton v. Simpson, (1876) 48 Vt. 628, cf. Burnett v.Ward, (1869) 42 Vt. 80.
Adultery in a divorce proceeding must be "clearly and
VIRGINIA.
satisfactorily" proved. Throckmorton v. Throckmorton, (1890) 86 Va.
768, 11 S. E. 289. No other cases on the question. Proof of fraud
must be clear and satisfactory. Va. Fire & Marine Ins. Co. v. Hogue. (1906)
105 Va. 355, 54 S. E. 8.
WASHINGTON. Question raised in one case. Hart v. Niagra Fire Ins.
Co., (1894) 9 Wash. 620, 38 Pac. 213 (Insurance-arson. Fair preponder
ance). Preponderance would seem to suffice in a bastardy proceeding.
State v. Tieman, (1903) 32 Wash. 294, 73 Pac. 375.
WEST VIRGINIA. Few cases. "Preponderance" rule has been applied
in all save divorce and fraud actions. Simmons v. Insurance Co., (1875)
McClaugherty v. Cooper, (1894) 39
8 W Va. 474 (Insurance-arson)
W Va. 313, 318, 19 S. E. 415, 417 (Slander-perjury. Dictum) , Schutte
v. Schutte, (1922) 90 W Va. 787, 111 S. E. 840 (Divorce-adultery.
"Clear, satisfactory and convincing"), Hunt v. Hunt, (1922) 91 V Va.
685, 114 S. E. 283 (Fraud. Clearly proved).
WISCONSIN. The question was presented for the first time, and decided in favor of preponderance, in Washington Union Ins. Co. v. Wilson,
(1859) 7 Wis. 169 (Insurance-arson). A preponderance sufficed in all
civil proceedings, except bastardy proceedings, divorce proceedings involving
adultery, and actions involving fraud, until 1914. Blaeser v. Milwaukee,
etc., Ins. Co., (1875) 37 Wis. 31 (Insurance-arson), Kidd v. Fleck, (1879)
47 Wis. 443, 2 N. W 1121 (Slander-larceny. Dictum), U. S. Express Co.
v. Jenkins, (1889) 73 Wis. 471, 41 N. W 957 (Money had and received
-theft) , Bachmeyer v. Mutual Reserve Ass'n, (1894) 87 Wis. 325, 58
Agnew v. Farmers Ins. Co., (1897)
N. W 399 (Insurance-suicide)
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Knopke v. Ger95 Wis. 445, 70 N. W 554 (Insurance-arson),
mantown-Farmers Ins., (1898) 99 Wis. 289, 74 N. W 795 (Insurancearson). Proof in bastardy proceedings was required to be beyond a reasonable doubt. Zweifel v. State, (1871) 27 Wis. 396, (Dictum), Baker
v. State, (1879) 47 Wis. 111, 2 N. W 110; Van Tassel v. State, (1884)
59 Wis. 351, 18 N. W 328, Sonnenburg v. State, (1905) 124 Wis. 124, 102
N. W 233. It is so today. Windahl v. State, (1926) 189 Wis. 424, 207
N. W 694., The-reason seems to be-statutory. Wis. Stat. 1927 ch. 166.
As in most states, proof of fraud must be "clear and satisfactory."
Wunderlich v. Palatine Ins. Co., (1902) 115 Wis. 509, 92 N. W 264,
Neacy v. Supervsors of Milwaukee Co., (1910) 144 Wis. 210, 128 N. W
1063;
Adultery in divorce proceedings was first held to require proof beyond a reasonable doubt. Freeman v. Freeman, (1871) 27 Wis. 396. This
decision was discussed in Poertner v. Poertner, (1886) 66 Wis. 644, 29
N. W 386.1 It was held that the "reasonable doubt" talk in Freeman v.
Freeman was gratuitous, and unnecessary for the decision of that case.
Poertner- v. Poertner was considered as presenting the issue in a divorce
proceeding for the first time. The court clearly stated that it saw no
reason,for distinguishing between a divorce proceeding, involving a crime,
and any other civil proceeding, involving a crime. A preponderance sufficed in other civil actions, therefore, the same amount should suffice in a
divorce action. Unfortunately, however, that amount was described as
being a "clear and satisfactory preponderance7-unfortunate, because of
its effect in later years. Such language had not been used in the prior
cases. The court evidently had in mind the majority requirement of
"clear and satisfactory" proof of adultery in divorce proceedings.
In 1914 came the decision in Trzebietowski v. Jereski, (1914) 159
Wis. 190, 149 N. W 743 (Damages for seduction-Statutory rape imputed).
The trial court had charged that a "fair preponderance to a reasonable certainty" was necessary. Pn appeal the supreme court stated the proper
charge to be a "clear and satisfactory preponderance," citing Poertner v.
Poertner and several fraud cases. However, the judgment was affirmed,
since the defendant had been sufficieqtly favored. The term "clear and
satisfactory preponderance" was taken from Poertner v. Poertner, no
other case ever having used it. There, it meant-no more than a preponderance. Here, and in the subsequent cases-Peterson v. Lemke. (1915) 159
Wis. 353, 150 N. W 481 (Assault with intent to rape), O'Brien v. Kroner
Hardware Co., (1921) 175 Wis. 238, 185 N. W 205 (Negligence-Capacity
-of an infant to commit a crime involved. Dictum)--"clear and satisfactory
preponderance" means more than a preponderance. The court has taken
a back1ward step. It probably was influenced (1) by the fact that "clear
and satisfactory" evidence in fraud cases means more than a preponderance;
and (2) by the expression employed in the Poertner case, due consideration
not having been given to its meaning as there used.
WYomiNr. No cases. Fraud must be 'clearly and distinctly proved.
Williams v. Yokum, (1928) 37 Wyo. 432, 263 Pac. 607

